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What does your community | 
think of your bank?” 


“If your bank is being operated with a sincere 
desire to serve your community, if your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest in the better- 
ment of your customers and the community active 
and demonstrated, your bank has no public relations 


problems.” 


HIS book covers completely the subject 
of public relations. It is not a re-hash 
of a lot of other books on the subject 
but an original contribution based on 
original research and experience on the 
part of the author. 

It outlines a complete program which 
if adopted and consistently followed by 
any bank, large or small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come to represent 
action and reaction. An intense period of 
goodwill-building only serves to empha- 
size the lack of this action when it ceases. 

It is what a bank is and does day-in and 
day-out that determines its public relations, 
not what it says. 

This book points the way to adopting a 
consistent policy of sincere service to the 
community and of bringing this policy 


No matter what your answer you will find many 
valuable and practical suggestions in this new book— 
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continuously to the favorable attention of 
the public. 

No bank executive with a real regard 
for the status of his bank in the commu- 
nity can afford not to read and study this 
valuable book. 
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Send me a copy of Practical Public Relations in 
Banking. If it meets with my approval | will 
mail you $3.75 within five days. Otherwise | 
may return it within five days and pay nothing. 
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Where Is Your Waiver of “Protest and Indulgences” 
Provision 


On the face of banker’s note was the following provision: 


“The makers, endorsers, guarantors and sureties of this 
note hereby severally waive presentment for payment, demand, 
notice of nonpayment, protest . . . and consent that the time of 
payment may be extended without notice.” 


The court held that where there was some doubt as to 
whether banker had extended the time of payment, an endorser 
could not escape liability in view of the above provision. It 
should be noted that had the bank sold the note, the bank as en- 
dorser would have all the disadvantages of the above provision 
since the provision was on the face of the instrument. Perhaps 
greater flexibility is achieved by printing the provision only on 
the back of the instrument a few inches down from the top. In 
this manner banker may transfer the instrument by endorse- 
ment above the waiver provision and yet require the maker’s 
guarantor’s to sign below the provision. Bank of Montgomery 
v. Reeves, Court of Appeals of Louisiana, 50 So. Rep. (2d) 
214, The opinion of the court is as follows: 


HARDY, J.—This is a suit by the Bank of Montgomery of Mont- 
gomery, Louisiana, on a promissory note dated January 6, 1947, pay- 
able December 20, 1947, in the principal sum of $432.00, providing for 
8% per annum interest from maturity until paid, and 10% attorney’s 
fees. Defendants are Bryant Reeves, a resident of Grant Parish, 
Louisiana, the maker of the note, and Joseph H. Jackson, a resident 
of Shreveport, Caddo Parish, Louisiana, endorser of said note. Judg- 
ment against the maker, Reeves, was rendered by default, no defense 
having been made. The defendant, Jackson, filed answer, in propria 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1322, 1345. 
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persona, and after trial there was judgment in favor of plaintiff and 
against defendants, in solido, as prayed, from which judgment the 
defendant, Jackson, has appealed. 

The defenses relied upon by appellant are specifically set forth in 
his brief, as follows: 

1. He bound himself to the knowledge of all parties concerned as 
surety only; 

“2. No notice was given the surety of the maturity of the note nor 
was demand made upon him for payment and that over his expressed 
objections the payment of the note was extended by the holder from 
time to time. 


“3. That after being repeatedly advised by the surety of the inten- 
tion of the maker not to pay and after having requested the Payee to 
enforce payment by suit or otherwise, the Payee continued to grant 
extensions and although the maker some several months after maturity 
and after several extensions offered to permit the payee to take judg- 
ment against him and offered to surrender a truck well worth more than 
the amount of the note with accumulated interest and although the 
payee was urged by the endorser to accept a surrender of the truck 
thus offered, the payee took no action upon the offer or any other ac- 
tion toward a collection of the note until the institution of this note 
some ten months later and that by the extensions thus granted to the 
maker, over the protest of the surety, and the refusal of the payee to 
effect a settlement and liquidation of the indebtedness offered by the 
maker and urged by the surety, the latter was thereby released.” 

And by way of simplifying the burden of his defense appellant 
makes the following observation: “It appears from the foregoing that 
the question here is not whether or not the payee of a note has the right 
to grant an indulgence or make an extension to the maker without the 
notice to the surety, but whether or not the payee of a note has the 
right under the laws of Louisiana and over the protest and objection 
of the surety to convert his secondary obligation into a primary obliga- 
tion and, in effect, release the maker and particularly when the payee 
knows that the surety never received any benefit whatever from the 
transaction.” 

Proceeding to a consideration of the several points urged by ap- 
pellant we are constrained to observe that the facts do not bear out 
his first contention. Appellant failed to establish the fact on trial of 
the case that he had bound himself, to the knowledge of all parties, only 
as surety. On the contrary the testimony is convincing that the note 
was signed by the maker and later presented by him to the defendant, 
Jackson, who endorsed same, subsequent to which it was delivered to 
the bank by the maker, the defendant Reeves. 
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So far as the record discloses there was no understanding or agree- 
ment as between Jackson and the bank with respect to any restriction 
of his liability and under the circumstances the note must be accepted 
as convicing evidence of the fact that Jackson was an endorser. How- 
ever, in order to give full consideration to the very thorough presenta- 
tion of his several defenses that have been made by appellant and set 
forth in an elaborate brief, we note that he relies upon specific articles 
of the Civil Code of Louisiana bearing upon the obligations of surety- 
ship, which articles we quote in full: 


“3035. Suretyship defined—Suretyship is an accessory promise by 
which a person binds himself for another already bound, and agrees 
with the creditor to satisfy the obligation, if the debtor does not.” 


3045. Liability of surety to creditor—Duty to first exhaust prin- 
cipal—Exceptions.—The obligation of the surety towards the creditor 
is to pay him in case the debtor should not himself satisfy the debt; 
and the property of such debtor is to be previously discussed or seized, 
unless the security should have renounced the plea of discussion, or 
should be bound in solido jointly with the debtor, in which case the ef- 
fects of his engagement are to be regulated by the same principles which 
have been established for debtors in solido.” 


“3061. Discharge of surety by act of creditor.—The surety is dis- 
charged when by the act of the creditor, the subrogation to his rights, 
mortgages and privileges can no longer be operated in favor of 
the surety.” 


3062. Creditor accepting property in payment of debt—Dis- 
charge of surety.—The voluntary acceptance on the part of the credi- 
tor, of an immovable or any other property, in payment of the princi- 
pal debt, is a full discharge of the surety, even in case the creditor 
should be afterwards evicted from the property so accepted.” 


3063. Extension of time without surety’s consent.—The pro- 
longation of the terms granted to the principal debtor without the 
consent of the surety, operates a discharge of the latter.” 

We find nothing in the quoted articles which in the instant case 
would bring appellant within the purview of their provisions and 
definitions. 

With reference to the contention that no notice was given of the 
maturity of the note and that payment thereof was extended by the 
holder from time to time over appellant’s express objections, again we 
do not find that the facts justify the conclusion drawn. ‘There was 
considerable correspondence among the parties with reference to the 
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obligation and we set forth the body of ten letters in accordance with 
the identification and chronological listing set forth by appellant in 
brief : 


1. Letter from Bryant Reeves to J. H. Jackson dated December 
8, 1947: 


“TI am unable to pay off note at bank but I am willing to do what 
I can. I will pay interest on it. If you will give me permission to carry 
it over.” 

2. Letter from J. H. Jackson to Bryant Reeves dated December 
15, 1947: 


“JT am in receipt of yours of December 8th in which you advise that 
you are unable to pay your note at the bank which I endorsed but can 
pay the interest, provided I agree for the bank to extend the note and 
hold me as endorser. 

“Since you are no longer on my place, you should secure the bank 
either by endorsement of your present lessor or in some other way. It 
isn’t proper for you to expect me to endorse for you to farm some 
body else’s land. You could either secure the bank with a new endorser 
or by giving it a chattel mortgage on your car. I, therefore, suggest 
that you substitute a new note with a new endorser or chattel mortgage 
as above suggested. 


“T am sending a copy of this to the bank.” 


3. Letter from J. H. Jackson to Bank of Montgomery dated May 
27, 1948: 


“T have yours with reference to the past due note of Bryant Reeves 
which I endorsed for him when he was a tenant on my place. I am not 
surprised that he has not seen fit to make any satisfactory adjustment 
of the matter. In fact I would be surprised if he did so voluntarily. 
I am certain that he does not intend to pay this as long as he can en- 
tertain any hope that I will pay it. 

“You will recall that shortly after the maturity of ie note he con- 
tacted you for an extension and you referred him to me. I wrote him, 
in reply to his request for an extension, advising him that I would not 
agree to his suggestion that he pay the interest to you, provided I 
would agree for you to extend the note. I wrote the letter on December 
15, 1947, and mailed you a copy of it. 


“As stated in that letter, he was in a position at that time to pay 
the note by selling his truck or to secure the payment of it either with 
a chattel mortgage on his truck or by obtaining the endorsement of the 
owner of the place on which he was living. Since I sent you a copy of 
the letter and heard nothing from either you or him, I had naturally 
assumed that a new note had been arranged. 
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“Reeves showed no disposition to pay the note in any contact I 
had with him before he left my place and, at a time when he was declar- 
ing his intention of selling his truck, I offered to buy it and pay him a 
rather stiff price, provided his note held by you be liquidated. I did not 
see him personally, but my brother made this offer to him. He wasn’t 
interested and I don’t expect him to be interested in paying the note 
unless you convince him that he will either pay or you will reduce it to 
judgment and force execution.” 


4, Letter from L. Dow Wardlow, President, Bank of Montgomery, 
to J. H. Jackson, dated June 14, 1948: 


“T saw and talked with Mr. Reeves this morning and we agreed to 
wit on him untile the melon crop was sold as he said that he would tarn 
in payments as he sold but if he does not then we will have to ask that 
the note be paid off. We are doing our best to get the note paid by him.” 


5. Letter from L. Dow Wardlow to J. H. Jackson dated July 
24, 1948: 


“T now enclose card from Mr. Bryant Reeves which we received this 
morning and looks like we are at our rows end for some thirty days 
ago I called him in the Bank and he told us that when he began selling 
melons he would start to paying on the note and not one word was said 
at the time about a truck, so he has not turned in a dime of melon money 
and this card is what we get. Just a few minutes ago Mr. L. O. Jones 
with whom he now lives came in the Bank and I took it upon myself to 
ask him if he would be interest in helping him and he said not until he 
did something himself. We have been taking promises for the past 
several months and looks like the time has come when we will have to 
collect. Please give this your prompt attention and oblige.” 


6. Letter from J. H. Jackson to L. Dow Wardlow dated July 
30, 1948: 


“I received your letter of July 24th advising that Bryant Reeves 
has made no payment on the note which you hold and further advising 
that Mr. L. O. Jones, with whom he lives, states that he would not be 
interested in helping Reeves until he did something himself. I am not 
surprised that you have found this situation. I apprised you of what 
you might expect when you, on the maturity of the note, offered to ex- 
tend it only on condition Reeves pay the interest and I consent to it. 
You will recall I promptly notified you and Reeves that I would not 
consent to this. I knew at the time he could pay it or make you secure, 
but that he did not intend to do so. For that reason, I sent you a copy 
of the letter I wrote him so as to inform you of my position. 


“I note from his card that he expresses a willingness to turn his 
truck over to you, subject to the payment of a chattel mortgage in the 
amount of $250.00. If the valuation he places on it is reasonable, you 
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could effect a collection by calling on him to deliver the truck to you 
and putting it up for sale. I feel sure that if you apply no more pres- 
sure, however, during the next year than you have for the past eight 
of ten months in collecting this note, he will never pay it, and I cer- 
tainly do not expect you merely to call on me to pay it when you could 
collect it from him.” 

7. Letter from J. H. Jackson to Bank of Montgomery dated 
September 9, 1948: 

“During my absence from the office on vacation, you wrote me rela- 
tive to your position on the Bryant Reeves’ note and my partner, Mr. 
Mayer, advised you of the situation. 

“Referring further to this matter, I agree with you that action 
should be taken to enforce collection of this note and, as I have pre- 
viously advised, I thought that should have been done long ago. If you 
desire to couple me in the suit, I would be glad to accept service of the 
petition if you will instruct your attorney to forward it to me. 

“While, as stated above and in other letters, I think the bank should 
have enforced collection long ago which action would have certainly 
relieved me of any obligation on this note, yet purely as a compromise 
matter I have decided that I will offer to purchase from you a half in- 
terest in the note, provided you will relieve me of any claims you may 
feel the bank has against me and will promptly proceed to the collec- 
tion of the note for our joint benefit. I will be pleased to have your 
views of the matter.” 

8. Letter from L. Dow Wardlow to J. H. Jackson dated October 
11, 1948: 

“Please pardon the delay as my health is such that I have been 
spending the time in Hospitals and Clinics and just back late Saturday 
evening of the 9th, from Myos Clinic and leaving last of this week for 
an operation. We have every effort in the world to collect from Mr. 
Reeves and since his last promise to pay from the sale of his melons 
we have been unable to get him to come to the Bank or as much as see 
him. Now unless you want to take up the note without more cost we 
will be obliged to turn it over to our Attorney for collection which we 
dislike very much to have to do.” 

9. Letter from J. H. Jackson to L. J. Wardlow dated October 15, 
1948: 

“I am in receipt of your letter of October 11th which reached me 
yesterday in which you advise that, unless I want to take up Bryant 
Reeves’ note, you will be obliged to turn it over to your attorney for 
collection. I assume that you decline to accept the offer in compro- 
mise made you sometime ago and it is, accordingly, withdrawn. The 
only criticism that I have to make of your placing this matter in the 
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hands of an attorney is the one I have reputedly expressed in substance 
in the last year, and that is you have been too tardy in doing so. You, 
of course, understand that I deny liability on this note. 


“I am very sorry to learn of your recent prolonged visits to hospi- 
tals and clinics. I understood that for a time you were in Shreveport 
but, when I inquired about you here you had left. I trust that you will 
soon be back at home enjoying your usual good health.” 


10. Letter from J. H. Jackson to Arthur C. Watson, attorney for 
plaintiff, dated November 5, 1948: 


“I have your letter advising that the Bank of Montgomery has 
turned over to you a note of Bryant Reeves endorsed by me and re- 
questing that I advise you my reason for denying liability on this note. 


‘About the time of the maturity of the note, the maker was able to 
pay it, and, through another, I offered to purchase a truck from him 
provided he would pay this note. He declined to do this, although he 
had stated he had intended to sell the truck. Shortly, thereafter he 
approached the bank for an extension and the bank refused to give 
him the extension unless I consented. On being advised of this by him, 
I promptly notified the bank that I would not consent to the extension 
and suggested that he secure the bank in some other way. Several 
months thereafter, the bank advised me that the maker had requested 
an extension until after he marketed his watermelon crop which would 
soon come into production and that the bank had consented to do so 
on his promise to retire the note out of his watermelon crop. 


‘Some considerable time after that the bank advised me that Reeves 
had disregarded his promise, had marketed his crop and, if the bank 
desired, they could take judgment and execute on his truck. I advised 
them that they should have done that long ago but should certainly 
get him to surrender the truck to them at the time, but they took 
no action. 


~ “IT am reasonably sure that the maker is judgment-proof at this 
time. I think, however, the attitude of the bank is without justification. 
I certainly do not believe they have the right to convert my secondary 
liability into a primary liability as they are seeking to do here. I think 
this case is controlled by the reasoning in Isaacs v. Van Hoose, 171 La. 
676, 131 So. 845.” 


Careful consideration of the correspondence above set forth does 
not indicate to our minds that the Bank ever made any extension of the 
time for payment and this conclusion is further substantiated by the 
fact that the note shows no eyidence of any such extension. It is quite 
true that the Bank was most lenient with the maker of the note and it is 
worthy of comment that this financial institution apparently made 
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every reasonable effort to give the maker opportunity to pay off the 
note before pressing for judgment. Certainly it cannot be said that 
this action evidenced any lack of consideration for the rights and inter- 
est of the appellant. We think detailed discussion of the question of 
the extension of time for payment is entirely unnecessary in view of the 
provisions of the note itself, as follows: “T'’he makers, endorsers, guar- 
antors and sureties of this note hereby severally waive presentment for 
payment, demand, notice of nonpayment, protest and notice of protest, 
and all pleas of division and discussion; and consent that the time of 
payment may be extended without notice.” (Emphasis by the Court.) 


We are thoroughly convinced that the above quoted obligation em- 
bodied in the note is controlling and is binding upon all the parties 
thereto. For this reason it matters not in the final analysis whether 
appellant is considered as an endorser or as a surety with respect to 
this point. A similar provision in a note was construed and enforced in 
Merchants & Farmers Bank & Trust Co. v. Johnson et al., La. App., 
142 So. 158, on the authority of other cases therein cited. 

Appellant interposes another point in this particular, based upon 
the fact that he endorsed the note at a time when he was under severe 
mental and emotional strain by reason of the last illness of his sister 
and that he did not read the provisions of the note. As much as we 
may sympathize with appellant by reason of the unfortunate circum- 
stance, we think the point is completely untenable and feel sure that 
so brilliant and experienced an attorney as appellant does not seriously 
rely upon such a contention. 

With reference to the last asserted defense as above set forth, the 
facts developed on trial show that Reeves, the maker of the note, by 
postcard communication addressed to Mr. L. Dow Wardlow, undated 
but postmarked at Montgomery, Louisiana, on July 23, 1948, made 
the following suggestion: 


“Dear Mr. Wardlow you asked me to let you know when I could 
start payment on the note at Bank. I have just tould you about 3 
weeks ago just as soon as I sell my truck but if you can’t wait go ahead 
and collect it by law. There is $250.00 mortgage on truck it is well 
worth $800.00. You pay that off and take truck if you want to that 
is all I can do. 

“Bryant Reeves” 


There is nothing in the record which indicates the true value of 
Reeves’ truck at the time of making the offer. Regardless of this 
fact, however, we know of no rule of law, of custom, nor indeed of 
reason which would require a bank to accept an offer of this nature. 
Customarily a bank expects the payment of obligations in cash, to 
which it is entitled. A bank is not in the used car business, and to 
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insist that a creditor has been guilty of a failure to discharge his 
obligations because he did not buy off a debtor’s mortgage on movable 
property, take possession of same, have it sold and discharge the debt, 
is unreasonable. 


Further with reference to this point appellant mistakenly declares 
in brief that in this case the bank was offered a truck in pledge, which 
it refused to accept, and relies upon same. There is nothing indicating 
Reeves’ intention to pledge his truck. 


It appears that appellant complains of the conduct of the bank, 
to a degree, on the ground that the bank knew that he, appellant, 
was responsible and answerable for the obligation. Certainly appellant 
should not take offense in this particular, and we point out that un- 
questionably it was by reason of his responsibility that the money was 
advanced by the bank in the first instance to the tenant farmer on 
his property. The unfortunate results of this transaction are not 
unusual and it is likely that almost everyone who has had experience 
with farm property and tenants has been the victim of similar mis- 
fortunes. 


We think it unnecessary to dwell upon an interpretation of the 
numerous authorities cited by the appellant in view of the fact that 
they deal with matters extraneous to the points here involved, and, in 
our opinion, are inapposite under the facts of the instant case. 


For the reasons assigned the judgment appealed from is affirmed 
at appellant’s cost. 


On Application for Rehearing 


PER CURIAM.—In application for rehearing the attention of 
the Court has been called to an inadvertent error on our part in con- 
nection with the judgment rendered. The Court affirmed the judgment 
appealed from, which was error, in view of the fact that such judgment 
provided for interest on the note from date of January 6, 1947, 
until paid. 

Reference to the note discloses the fact that it specifically pro- 
vides for interest at the rate of 8% per annum from maturity until 
paid. The maturity date was fixed in the instrument as December 
20, 1947. It is obvious, therefore, that both the judgment of the 
lower Court and of this Court in this particular were in error. 


Accordingly, it is ordered, adjudged and decreed that the judgment 
appealed from is amended to the extent of fixing the interest on the 
principal amount of the judgment at the rate of 8% per annum from 
December 20, 1947, until paid, and, as amended, is affirmed. 
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Defenses Prevailing Against a Holder In Due Course 


The following decision is not printed merely for its holding 
that a note executed by an insane person is not enforceable 
in the hands of a holder in due course—although it is doubtful 
if there are many states in which this question has been judi- 
cially decided under the Negotiable Instruments Law. Rather 
we print the opinion because it contains an unusually fine 
statement of the concept of negotiability. Bankers and their 
attorneys will also find in this opinion a helpful discrimination 
between the so-called “real defense” which prevail against 
holders in due course and other defects in negotiable paper 
which are “cleansed . . . by passing through the channels of 
trade.” Hillsdale National Bank v. Sansone, New Jersey 
Superior Court, 78 Atl. Rep. (2d) 441. The opinion of the 
court is as follows: 


JAYNE, J. A. D.—It is expedient in the introduction of the 
subject matter of this litigation to reproduce here the agreed state- 
ment of facts which accompanies the present appeal. Rules 1:2-22 
and 4:2-6. 


“1, The plaintiff-appellant is the holder of a promissory note in 
the amount of $1,158.48 made by the defendant-respondent. 


“2. The following is a true and complete copy of the note: 


$1158.48 August 2, 1948 No. 7665 
gu 


“For value received, I/we the undersigned, jointly and severally, 
promise to pay to the order of Economizer Products, Inc. the sum 
of Eleven Hundred fifty-eight and 48/100 Dollars ($1158.48) as 
follows : i eal 

“36 equal successive monthly installments of $32.18 each and a 
final installment of $—— beginning September 15, 1948 and the 
remaining installments on the same date of each month thereafter until 
paid, with interest at 6 per cent after maturity, at the office of The 
Hillsdale National Bank, Hillsdale, New Jersey. For each dollar 
of payment in arrears more than five days, the undersigned promises 
to pay to the holder hereof the sum of Five Cents as compensation for 
the damage and expense occasioned by such delay. We hereby waive 
demand notice and protest. In the event of the death, insolvency, 
bankruptcy or failure in business of any of the undersigned, or, in the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §710. 
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event any installment of this note is not fully paid as herein specified, 
or in the event that any of the terms and conditions of a conditional 
sales contract dated as of even date between the maker (s) and the 
payee of this note are not fully complied with, this note shall, at the 
option of the holder hereof, become due and payable without demand 
and notice. We hereby agree in case of default to pay costs, including 
reasonable attorney’s fees, for necessary court process. 

“Tt is agreed that all principal payments on this note need not 
be endorsed upon this note, but are to be recorded on an individual 
liability record held at the above mentioned bank. 

“John Sansone (seal) 

“Endorsed on back of note: 

“For value received, pay to the order of The Hillsdale National 
Bank, Hillsdale, New Jersey. 

“Economizer Products, Inc. (Seal) 
“By Maurice A. Silver, Pres. 

“3. The note was duly endorsed by the payee thereof and was 
negotiated to the plaintiff-appellant on or about August 31, 1948. 

“4. The plaintiff appellant paid the sum of $950.00 for the note. 

“5. At the time the defendant-respondent made the note, he was 
insane. 

“6. The plaintiff-appellant received the note in good faith with- 
out notice of the insanity of the defendant-respondent and without 
notice of any facts indicating the insanity of the defendant-respondent. 

“7. The note was given in payment for an Economizer Bar 
Dispenser unit, which unit was sold and delivered under a conditional 
sales contract bearing the same date as the note. 

“8. The defendant-respondent never used the aforesaid unit and 
has offered to return the unit to the seller or to the plaintiff-appellant, 
and at the time of the trial, tendered himself ready, willing and able 
to return said unit to the aforesaid parties. 

“9, The defendant-respondent never ratified the conditional sales 
contract, or the note; and nothing has been paid on account of the 
note.” 

Final judgment was entered in favor of the defendant. 8 N. J. 
Super. 497, 73 a. 2d 362 (Law Div. 1950). 

There are four features of this case that attract our immediate 
observance. The one, that the article intended to be sold by the payee 
pursuant to the conditional sales agreement was not within the category 
of necessities. R.'S. 46:30-8, N. J. S. A. Vide, Van Horn v. Hann, 
39 N. J. L. 207 (Sup. Ct. 1877) ; Waldron v. Davis, 70 N. J. L. 788, 
58 A. 298, 66 L. R. A. 591 (E. & A. 1904); Hurey v. Leavitt, 93 
N. J. L. 299, 107 A. 457 (Sup. Ct. 1919) ; In re Ganey, 93 N. J. Eq. 
389, 116 A. 19 (Ch. 1921), affirmed 94 N. J. Eq. 502, 119 A 
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925 (E. & A. 1923). Another, that although the plaintiff had no 
knowledge of the defendant’s mental incompetency, yet from the note 
itself it had knowledge that the instrument was associated with a 
contract. We do not resolve from the latter circumstances that the 
reference in the note to the conditional sales contract destroyed the 
negotiable character of the instrument. Superior Finance Corp. v. 
John A. McCrane Motors, Inc., 115 N. J. L. 401, 180 A. 842 (Sup. 
Ct. 1935), affirmed 116 N. J. L. 435, 184 A. 828 (E. & A. 1936) ; 
see, Eastern Acceptance Corp. v. Kavlick, 10 N. J. Super, 253, 77 
A. 2d 49 (App. Div. 1950). It was, however, indicative to the plaintiff 
that the note originated from a contemporaneous contractual engage- 
ment in which the defendant had entered. Cf. General Contract Pur- 
chase Corp. v. Moon Carrier Corp., 129 N. J. L. 4381, 29 A. 2d 843 
(E. & A. 1943). The third, that the defendant has not ratified either 
the sale or the note and has offered to return the property delivered 
to him. Vide, Miller v. Barber, 73 N. J. L. 38, 62 A. 276 (Sup. Ct. 
1905). The fourth, that it is acknowledged that the defendant was 
insane at the time he executed the contract, and the note in suit, and 
that except for the absence of the appointment of a guardian we are 
to regard the stipulated fact of his insanity with the same significance 
as if it had been adjudicated. _ 

Moreover counsel for both parties desire us to recognize the writing 
in suit as a negotiable instrument within the purview of our Negotiable 
Instruments Law (R. S. 7:1-1, N. J. S. A.) and to determine whether 
the insanity of the maker of a promissory note in the stipulated cir- 
cumstances is a defense against a bona fide holder in due course. 

It has always been interesting to recall that Lord Coke in Bever- 
ley’s Case, 4 Co. Rep, 123b, 76 Eng. Reprint 1118 (King’s Bench 
1603), announced the rule that a lunatic could not be permitted by 
plea to show the invalidity of his acts because to do so would be to 
stultify himself. It is doubtful if that reasoning prevails in any 
jurisdiction at the present time. Parsons on Notes and Bills, sec. VI, 
p. 149. While the law may itself create by implication civil obligations, 
it seems fantastic in recognition of the fundamental idea of a contract 
which requires the mutual and voluntary assent of two minds, a meet- 
ing of the minds, that such an indispensable element can exist in a 
transaction with a lunatic. We would more reasonably suppose that 
a person non compos mentis has nothing which the law recognizes as a 
mind. Dexter v. Hall, 15 Wall. 9, 21 L. Ed. 73 (U. S. 1873); P. 
Ballantine & Sons v. Gulka, 117 N. J. L. 84, 186 A. 722 (Sup. Ct. 
1936) ; 17 C. J. S., Contracts, p. 479, § 133a. 


Justice Story in his work on promissory notes stated: “Every 
contract presupposes that it is founded in the free and voluntary 
consent of each of the parties, upon a valuable consideration, and 
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after a deliberate knowledge of its character and obligation. Neither 
of these predicaments can properly belong to a lunatic, an idiot, or 
other person non compos mentis, from age, or imbecility, or personal 
infirmity. Hence it is a rule, not merely of municipal law, but of 
universal law, that the contracts of all such persons are utterly void.” 
Story, Prom. Notes, 107, sec. 101. 

To embark upon an exploration of the adjudications of more recent 
years and to discuss whether in the present nomenclature of the law, 
contracts of a lunatic should be catalogued as “void” with the several 
exceptions, or “voidable” somewhat akin to those of an infant, would 
be a time-consuming undertaking. Vide, Eaton v. Eaton, 37 N. J. L. 
108 (Sup. Ct. 1874). Cf. Matthiessen & Weichers Refining Co. v. 
McMahon’s Adm’r., 38 N. J. L. 5386 (E. & A. 1876); 1 Williston 
(Rev. Ed.) 739, et seq., sec. 250, 251. We accordingly confine our- 
selves to the consideration of the present case. 

Singularly, there is a paucity of adjudications relative to the 
liability of an insane maker or indorser of a negotiable promissory 
note to a bona fide holder in due course under the Uniform Negotiable 
Instruments Law. We find none in our own state reports. 

A reference to 28 Am. Jur. 691, et seq., §§ 55, 56, 8 C. J. 774, 
§ 1040, 10 C. J. S., Bills and Notes, p. 1114, § 506d, Beutel’s Brannan 
Negotiable Instruments Law (‘7th ed.) 756, et seq., § 55, 1 Williston 
on Contracts (Rev. Ed.) § 250, et seq., discloses the editorial or 
commentators’ views with citations of cases either decided before the 
enactment of the uniform act or inapplicable to the precise circum- 
stances of the present case. 

The decision of Chief Justic Williams of the Supreme Court of 
Ohio in Hosler v. Beard, 54 Ohio St. 398, 43 N. E. 1040, 35 L. R. A. 
161 (Sup. Ct. 1896) displays a very deliberate consideration of the 
subject. It was therein determined that the insanity of the maker of 
a negotiable instrument is a defense against a holder in due course. 
In accord: 2 Paton’s Digest 2001, 4D; 4; Barnes v. McCarthy, 132 
S. W. 85, 87 (Tex. Civ. App. 1910). It is noted that the latter 
decision although rendered in 1910 preceded the adoption of the Uni- 
form Negotiable Instruments Law in Texas. But see, Brumley v. 
Chattanooga Speedway & Motordrome Co., 1388 Tenn. 534, 198 S. W. 
775 (Tenn. Sup. Ct. 1917). Anent extreme intoxication, Green v. 
Gunsten, 154 Wis. 69, 142 N. W. 261, 46 L. R. A., N. S., 212 (Wis. 
Sup. Ct. 1913). 

Counsel for the appellant conceded at the argument that in the 
existing state of the admitted facts, if the instrument in its relation 
to the liability of the defendant is either void or voidable, the judgment 
for the defendant should be affirmed. 

In considering the case in the light of the law merchant we declifie 
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to indulge in that concession. Our inquiry converges upon the question 
whether or not there existed a fundamental and intrinsic infirmity in 
the instrument which suffocated its legal vitality as a negotiable in- 
strument. 

It is not peculiar that in the growth of the commerce of England, 
Lord Mansfield manifested a serious interest in the development of 
the law merchant with particular concern for the rights of a holder 
in due course. With the expansion of both domestic and foreign trade 
and commerce throughout the world, the pragmatical use of instru- 
ments of a negotiable quality, approximately as closely as discreetly 
possible the efficiency of currency, became imperative. 

The substantial object in the composition of the Negotiable Instru- 
ments Law which has been generally adopted was to codify and render 
uniform in some succinct fashion in statutory form the common 
law on the subject of such instruments. 

In the achievement of that object it is not reasonably to be as- 
sumed that the legislature of this or any other state, unless a contrary 
interpretation is evident, intended to abrogate a traditionally es- 
tablished humane principle of law and rule of civilized society. ‘There 
is nothing in the statute expressly to import the conviction that a 
negotiable instrument of a lunatic, idiot, or insane person was intended 
to be converted into a valid contractual obligation. 

True, the statute ordains that “A holder in due course holds the 
instrument free from any defect of title of prior parties, and free from 
defences available to prior parties among themselves, and may enforce 
payment of the instrument for the full amount thereof against all 
parties liable thereon.” R. S. 7:2-57, N. J. S. A. 

It sounds shallow to say that the Negotiable Instruments Law 
applies to negotiable instruments. But can a document executed by 
an insane person be recognized in the law as a contract, or as a will? 
So, can an instrument made by such a person be a negotiable instru- 
ment within the signification of the statutory or common law? 

For illustration, if this defendant had made and delivered the note 
in payment of a gambling debt, our former Court of Errors and 
Appeals would have declared that it was not a negotiable instrument. 
“It has no life; no vitality.” Fisher v. Brehm, 100 N. J. L. 341, 126 
A. 444, 445, 37 A. L. R. 695 (E. & A. 1924). 

Had it been made by a married woman disabled by law from 
assuming the obligation, it would not have been a negotiable instru- 
ment. Woolverton v. Van Syckel, 57 N. J. L. 393, 31 A. 603 (E. & A. 
1894) ; Vliet v. Eastburn, 63 N. J. L. 450, 43 A. 741 (Sup. Ct. 1899), 
on retrial, affirmed, 64 N. J. L. 627, 46 A. 735, 1061 (E. & A. 1900) ; 
Peoples National Bank v. Schepflin, 73 N. J. L. 29, 35, 62 A. 333 
(Sup. Ct. 1905). 
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If, in contrast, the note had been issued in payment of a fee to an 
unlicensed real estate broker, it would have been deemed enforceable 
as a negotiable instrument by a holder in due course. Modern In- 
dustrial Bank v. Taub, 134 N. J. L. 260, 47 A. 2d 348 (E. & A. 1946). 

It is therefore perceived that the pivotal point of inquiry is whether 
the particular instrument is utterly void ab initio or whether it 
emanates from a transaction merely malwm prohibitum and is thereby 
offensive to a phase of public policy. If void, the instrument is 
assuredly non-negotiable and is not enveloped by the Negotiable In- 
struments Act. If, however, the instrument should be tainted in that 
it is rooted in an illegal transaction, or initially based upon an illegal 
consideration, the title of the holder in due course is under the pro- 
visions of the statute invulnerable. Modern Industrial Bank v. Taub, 
supra. 

In the latter instance, if considered in the view of public policy, 
the indescribable utility of the untrammeled and unencumbered nego- 
tiation of commercial paper predominates. 

Nevertheless, it is not rationalistic to believe that the statute re- 
lating to such instruments was intended to have void obligations 
cleansed of their inherent invalidity by merely passing through the 
channels of trade. 

Perhaps it can be said that every subsisting principle of the 
common law and every extant statute is expressive of public policy. 
And so, the mantle of protection with which the law has traditionally 
clothed infants and the insane may be characterized as a garment of 
public policy. 

An insane person is not held amenable to the criminal laws. In 
this respect he is not held responsible for offenses committed against 
society and the government itself. Why? Because he is mentally 
incapable of discriminating between that which is right and that 
which is wrong. 

If this defendant had not signed the note or if some person had 
forged his signature thereto, certainly he would not have incurred the 
alleged liability. R.S.7:2-28 N.J.S. A. It would seem logically 
to follow that a person who at the time of placing his signature on 
the instrument was so bereft of reason that he was incapable of con- 
sciously understanding the nature, import, and effect of his act is not 
a “maker” within the comprehension of the statute. 


There is a discernible distinction in their relationship toward an 
innocent holder between those who knowingly and deliberately utilize a 
negotiable instrument in the pursuit of an illegal transaction and those 
who lacked the mental capacity to contract at all. The authors of 
the legislation indirectiy recognized the element of capacity to contract 
in supplying certain warranties. See, R. S. 7:2-65, N. J. S. A. 
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In the absence of some unequivocal expression in the statute to the 
contrary, the basic rule applies that where there is not the mental 
capacity to comprehend and understand, there is not the capacity to 
make a valid contract. 

In general all contractual engagements must be pursued with the 
premonitory realization that the enforceability of the obligation funda- 
mentally arises from the mental capacity and competency of the party 
to contract. 

In the stated circumstances of the present case, the plaintiff in our 
opinion was not entitled to recover. The judgment is affirmed. 


How Strict Is the Rule: “Complete and Regular 
on Its Face?” 


If a thief obtains a check from A by fraud and negotiates 
it to B, an innocent purchaser for value, B, of course, will 
prevail against A in a suit on the instrument. In the follow- 
ing case thief changed the date of the check by drawing a line 
through a “5” to make it resemble an “8”. Even though drawer 
had originally postdated the check the alteration was ap- 
parently not necessary to facilitate endorsement to B as the 
check was not negotiated to B until after the original date of 
the check. The court held that since the check was not 
complete and regular on its face under § 52 (1) of the N. I. L., 
B was not entitled to recover. 


It may have been the case that the alteration of the date 
permitted the thief to show B a check fresher by three days than 
would have been the case if no alteration had been made. If 
so the decision may have more to recommend it than simply 
providing the thief with a pat rule which will permit him to 
throw the loss wherever he desires. In any event the decision 
is another object lesson to banker who takes at his peril an 
instrument even remotely suspicious on its face. Medeiros v. 
Fellsway Motors, Inc., Supreme Judicial Court of Massa- 
chusetts, 96 N. E. Rep. (2d) 170. The opinion of the court 
is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §688. 


THE BANKING LAW JOURNAL 218 


RONAN, J.—This is an action of contract against the drawer 
of a check. The judge found that the plaintiff was a holder for value, 
and that, the date of the check having been changed from October 
25, 1946, to October 28, 1946, this alteration was apparent on in- 
spection and constituted an infirmity in the instrument which pre- 
vented the plaintiff from being a holder in due course. He found for 
the defendant and reported the case to this court under a stipulation 
that, if he was in error, judgment was to be entered for the plaintiff, 
otherwise judgment was to be entered for the defendant. 


The defendant, a reputable used car dealer, maintained a place of 
business in Boston to which a person purporting to be one Therrien 
came on October 23, 1946. He then offered to sell the defendant an 
automobile and showed the defendant some papers identifying himself 
as Therrien, and a bill of sale of the automobile. The defendant 
purchased the automobile and gave him a check for $1,200 which it 
dated ahead to October 25, 1946, in order to give it an opportunity to 
investigate the title to the automobile. On the next day, it discovered 
that the person from whom it purchased the automobile was an im- 
postor who had stolen the automobile and the identifying papers. The 
defendant stopped payment on the check on either October 24 or 
October 25, 1946. The impostor drew a line through the numeral 5 
in the date of the check to make it resemble the numeral 8. On 
October 29, 1946, he met the plaintiff, a used car dealer, and purchased 
an automobile for $764 which he paid for by the $1,200 check, re- 
ceiving the balance in cash. The plaintiff deposited the check on 
October 30, 1946, but, payment having been stopped by the defendant, 
the plaintiff received nothing. 

This is an action at law. Although the crucial evidence submitted 
to the judge and on which his decision was principally based was the 
check itself, we do not stand with respect to that decision where the 
trial judge stood. We do not review or revise that decision. The 
only question for us is to determine from the evidence whether it can 
be supported in law or whether as matter of law it must be reversed. 
We have examined the check. The written portion of the body of the 
check is in very broad flowing lines. The alteration was made by a 
straight, narrow, diagonal] line from the right hand top edge of the 
figure 5 to the lower left hand curved end of this figure. This line 
was made with a different ink. We cannot say that the finding that 
this alteration was apparent on inspection is erroneous as matter of 
law although the question is close. Mansfield v. Secretary of the Com- 
-monwealth, 228 Mass. 262, 264, 117 N. E. 811; Andrews v. Board 
of Registrars of Voters of Easton, 246 Mass. 572, 141 N. E. 507; 
Hall v. Barton, 290 Mass. 476, 481, 195 N. E. 758. 

The check at the time it was taken for value by the plaintiff dis- 
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closed upon its face a change in its date which was a material alteration 
as defined by G. L. (Ter. Ed.) c. 107, § 148. The judge found that 
this change was made by the impostor without the knowledge or assent 
of the defendant and after it had been delivered to him by the defendant. 
The check was not complete and regular upon its face because of the 
patent alteration in its date, and the plaintiff, although he took it for 
value, did not become a holder in due course. G. L. (Ter. Ed.) c. 107, 
§ '75(1). Pensacola State Bank v. Melton, D. C., 210 F. 57; Johnson 
v. T. M. Dover Mercantile Co., 164 Ark. 371, 261'S. W. 913; W. W. 
Marshall & Co. v. Kirschbraun & Sons, 100 Neb. 876, 161 N. W. 577, 
L. R. A. 1917E, 788; Elias v. Whitney, 50 Misc. 326, 98 N. Y. S. 667; 
New Rochelle Securities Co. v. International Thrift Society, Inc., 
270 N. Y. 52, 200 N. E. '71; Commercial Security Co. v. Donald Drug 
Co., 115 S. C. 48, 104 S. E. 312; Charleston Paint Co. v. Exchange 
Banking & Trust Co., 129 S. C. 290, 123 S. E. 830; Idaho State Bank 
v. Hooper Sugar Co., 74 Utah 24, 276 P. 659, 68 A. L. R. 969. 

We do not think that the plaintiff is aided by G. L. (Ter. Ed.) 
c. 107, § 79, which provides that a holder is not to be charged with 
notice of an infirmity in the instrument or defect in the title of the 
person negotiating it in the absence of actual knowledge of the infirmity 
or the defect or knowledge of such facts that his action in taking the 
instrument amounted to bad faith, because he is chargeable with what 
appears upon the face of the instrument. Dunbar v. Iowa State Bank, 
221 Mo. App. 979, 295 S. W. 835; Elias v. Whitney, 50 Misc. 326, 
98 N. Y. S. 667; Bigelow, Bills, Notes & Checks (3d Ed.) § 530; 
Brannan’s Negotiable Instruments Law (6th Ed.) § 124. 


A holder in due course of a materially altered instrument may 
recover according to its original tenor by virtue of G. L. (Ter. Ed.) 
c. 107, § 147, but this section does not apply because one who takes 
an instrument which is not complete and regular on its face is not a 
holder in due course according to G. L. (Ter. Ed.) c. 107, § 75. 

The case is distinguishable from Drum v. Drum, 133 Mass. 566, 
as the jury there could have found that the note had not been ma- 
terially altered when the plaintiff took it; and that it was not altered 
by the plaintiff and might have been altered by a stranger. There is 
nothing in the other cases relied upon by the plaintiff that calls for 
further discussion. In none of them did the instruments, at the time 
they were taken by the holders, show on their faces a material altera- 
tion, apparent upon inspection, which was not authorized or assented 
to by the defendant. 


According to the stipulation judgment is to be entered for the 
defendant. 


So ordered. 
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In this department are published each month all of the important deci- 
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to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 








Bank Liable For Honoring Check After Stop Order 
Containing Misdescription of Amount 





Kentucky-Farmers Bank v. Staton, Court of Appeals of Kentucky, 235 
S. W. Rep. (2d) 767 





Drawer could recover damages from bank for honoring check 
after stop payment order sufficiently identifying check notwithstand- 
ing misdescription in stop order by drawer of amount of check. 


CAMMACK, C. J.—This appeal is from a judgment against the 
Kentucky-Farmers Bank for its failure to stop payment on a check 
drawn by the appellees. It is the contention of the Bank that a pre- 
emptory instruction should have been given in its favor. 

The appellees were doing business as the Susan Baker Distributing 
Company in Ashland. They bought merchandise from Susan Baker 
Products, Inc., in New York. On July 10, 1947, they had $5580 on 
deposit with the appellant. On that date Check No. 169 was drawn 
against their account in favor of Susan Baker Products in the amount 
of $1805 in payment of a bill of goods. According to the business 
relations between the appellees and Susan Baker Products, the appellees 
were entitled to a credit of $170.06 on the $1805 invoice. This was 
indicated on the face of the check. However, on the stub of Check 
No. 169 the deductions were properly made and the amount of the 
check was shown as $1634.94. It was the belief of the appellees from 
the date the check was issued until they learned that the $1805 check 
had been paid that the amount of Check No. 169 was $1634.94. 

Because of a question as to credits due the appellees for goods pre- 
viously delivered to them by the Susan Baker Products, they stopped 
payment on Check No. 169. They called the Bank and gave them the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1464, 1474. 
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full particulars concerning Check No. 169 as shown by the stub in their 
checkbook. The evidence is undisputed to this point. 


The appellees introduced proof also showing that they talked with 
Mr. Gunnell, president of the Kentucky-Farmers Bank, about the check 
on which payment had been stopped, telling him that this was the only 
check they had out to Susan Baker Products. They said Mr. Gunnell 
told them that payment would be stopped; that he went to the post 
office himself; and that he would take care of the matter personally. 
The proof showed also that Check No. 169 was the only check outstand- 
ing to Susan Baker Products, and that a check in a similar amount had 
not been drawn in favor of that concern for from 60 to 90 days prior to 
July 10, 1947. On the other hand, Mr. Gunnell testified that when he 
was notified first about stopping payment on the check he put a “Stop 
Payment” card with the information furnished him on the account sheet 
of the appellees. This card showed the date payment was stopped on 
the check, the date of the check, the number of the check, the name of 
the payee, and gave the amount as $1634.94. Mr. Gunnell denied, how- 
ever, that he was ever told to stop payment of any check made to Susan 
Baker Products, regardless of the amount. He said further that had 
such a request been made he would have marked the account “Pay No 
Checks To Susan Baker Products.” 


The case was submitted to the jury under the following instruction: 


“No. 1. The court instructs the jury that the stop payment notice 
or notices given by the plaintiffs referred to a check in the amount of 
$1634.94, whereas the true amount of the check was in the amount of 
$1805.00. The jury will therefore find a verdict for the defendant, 
unless the jury shall find and believe from the evidence that the plaintiffs 
in ordering the bank to stop payment did so in such way that the de- 
fendant’s president did know or by the exercise of ordinary care should 
have known that the check paid by the bank was the check on which 
payment had been stopped, in which event the jury will find for plain- 
tiffs in the amount of $1805.00 with interest from July 17, 1947. 


“ ‘Ordinary Care’ as used in this instruction means such care as a 
person of ordinary prudence usually exercises under circumstances like 
or similar to that proven to have existed in this case.” 


Payment may be stopped upon a check where a bank is given 
positive and unqualified notice. See Stanley on Banking Law of Ken- 
tucky, section 128, p. 115. The appellant makes the contention, and 
offers proof in support thereof, that the figure named as the amount 
of a check is controlling in giving its description. It may be conceded 
that the amount of the check is of major significance, but it does not 
necessarily follow that this single item of information would be con- 
trolling in a transaction such as the one under consideration. Here the 
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Bank was given correct information concerning the date of the check, 
the number of the check, and the name of the payee; but was given 
erroneous information as to the amount of the check. In addition 
thereto there was proof that the president of the Bank was told that 
the check under consideration (Check No. 169) was the only one which 
the appellees had drawn to the Susan Baker Products, and that he was 
told also why they desired to have payment stopped on it. Under the 
circumstances we think the court submitted the case to the jury under 
a proper instruction. 

The appellant raises some question as to its right to be subrogated 
to any right of action Susan Baker Products might have against the 
appellees. The appellees are in agreement with this position, but con- 
tend that the question has no place in this case. We are in accord with 
that view. 


Judgment affirmed. 


Authority of Cashier to Bind Bank 





City National Bank & Trust Co. of Salem v. Hassler, Superior Court of 
New Jersey, 75 Atl. Rep. (2d) 546 





Where cashier of bank requested plumber to continue work on 
milk bottling plant in which bank held mortgage saying “.. . go ahead 
and complete the job, the bank will see that you get your money” 
cashier had apparent authority to make the statement and bind the 
bank, and oral promise was not unenforceable under the Statute of 
Frauds. 


Robert W. Richman, Salem, argued the cause for the appellant. 


Joseph Narrow, Salem, argued the cause for the respondent (George 
S. Friedman, Salem, attorney). 


Before Judges JACOBS, BIGELOW and WM. J. BRENNAN, Jr. 
The opinion of the court was delivered by 


JACOBS, S. J. A. D—The plaintiff bank filed a complaint which 
alleged the defendant Hassler had executed a promissory note dated 
August 8, 1947 in the face amount of $1,612.13 and sought recovery of 
the amount due thereon. The defendant Hassler filed an answer which 
admitted execution of the promissory note but denied liability and 
asserted, by way of counterclaim, that he performed work valued at 
$1,612.13 on the premises of Charles Rudolph on the basis of an inde- 
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pendent promise by the plaintiff to pay therefor and sought recovery 
of that sum. At the trial it appeared that the defendant had inad- 
vertently failed to give credit for a $500 payment he had received for 
his work and he acknowledged liability in that sum. The Court 
submitted the matter to the jury instructing it, however, that there 
was at least $500 due to the bank. The jury evidently decided the 
disputed issues in the defendant’s favor and returned a verdict for 
plaintiff in the sum of $660.25 which represented the $500 plus interest, 
etc. No objections were taken to the charge of the court but the 
plaintiff has appealed on the ground that judgment should have been 
directed in its favor for the full amount claimed on the note. ~ 


In 1946 Charles Rudolph, trading as Green Hill Farms, arranged for 
the construction of a milk bottling plant at his premises located in Salem 
County. The construction was being financed by the plaintiff bank 
which received from Rudolph two mortgages aggregating almost $40,000. 
The bank’s cashier, Mr. Lounsbury, actively represented the bank in 
connection with the matter and payment of all construction bills was 
made by checks drawn from a check book kept at the bank and signed 
by Rudolph and Lounsbury. The defendant was engaged to do the 
plumbing and began work in October, 1946; he worked until November 
6, 1946 but then discontinued because he was fearful that he would not 
be paid. Thereafter there were conversations at the bank during which 
Lounsbury and Rudolph asked him to resume work. Finally, according 
to the defendant’s testimony, at a conference at the bank prior to 
December 10, 1946 Lounsbury said to him, We would like to get the 
job done and get Mr. Rudolph in operation, so to go ahead and complete 
the job; the Bank will see that you get your money.” Rudolph’s testi- 
mony was that Lounsbury told the defendant that “the money would 
be there when the job was completed.” 


Following Lounsbury’s statement the defendant resumed work on 
December 10, 1946 and thereafter completed his job. His bill was 
$1,612.13 and he testified that he looked to the bank for its payment. 
On August 8, 1947 he executed and delivered his note in the sum of 
$1,612.13 and his bank account was credited in that sum. A note dated 
August 8, 1947 in the sum of $1,612.13 and payable to and endorsed 
by the defendant was signed contemporaneously by Rudolph and de- 
livered to the bank. The defendant’s testimony was that he did not 
understand the transaction but that Lounsbury had told him that if 
he signed the note he could receive the money due him “on the Green 
Hill job” and he signed the note “for what I thought was payment due 
me on the job out there.” He acknowledged at the trial that he had 
inadvertently neglected to give credit for a $500 payment on account 
and that his bill should have been $1,112.13. 
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At the trial the bank moved for judgment for the full amount claimed, 
on the defendant’s opening, again at the close of the defendant’s case, 
and again at the close of the entire case. The three motions were 
denied and although the bank on its appeal deals with the denials 
separately it would seem clear that the only one properly before us for 
consideration is the denial at the end of the case. See Parrette v. 
Citizens Casualty Company of New York, 5 N. J. Super. 258, 263, 68 
A, 2d 758 (App. Div. 1949), certification denied 3 N. J. 502, 70 A. 2d 908 
(1950); Glass v. American Stores Co., Inc., 110 N. J. L. 152, 155, 164 
A. 305 (E. & A, 1933). If the entire testimony warranted submission 
of the cause to the jury then the final motion for direction of judgment 
in the entire amount claimed was properly denied and errors on the 
earlier motions would not be cause for reversal. 


In support of its position that there should have been a direction 
of judgment against the defendant on his counterclaim based upon 
the oral promise of payment made by the cashier, the bank relies upon 
(1) the Statute of Frauds (R. S. 25:1-5, N. J. S. A.) and (2) the lack 
of authority in the cashier. 


Under the Statute of Frauds a promise to answer for the debt of 
another must be in writing; however, our courts have held that if the 
promise is an original one, rather than a collateral undertaking, it need 
not be in writing and that the ultimate test is “to whom was credit in 
fact given.” See Federal Wine and Liquor Company v. Jabberwock 
Country Club, 120 N. J. L. 331, 332, 199 A. 594, 595 (E. & A. 1938). 
There was evidence from which it could reasonably be inferred that the 
bank, through its cashier, made an original promise, enforceable though 
oral, to pay the defendant if he completed the plumbing job and the 
defendant resumed work in reliance thereon. Notwithstanding the 
bank’s contention that the cashier’s assurance was no more than a 
promise to see that Rudolph paid for the work, the issue was properly 
left to the jury to determine, as it did, that in the light of all of the 
circumstances the statement was properly taken by the defendant to be 
a direct promise that the bank would pay him. See Mulholland v. Jones, 
83 N. J. L. 604, 606, 83 A. 875 (E. & A. 1913); Paul & Hoffman v. 
Haber, 88 N. J. L. 379, 96 A. 41 (E. & A. 1915). The contention has 
been advanced that the promise was without consideration but we 
consider it to be without merit. In the first place, the defendant’s work 
pursuant to the promise was detriment to him which may constitute 
consideration; in the second place, there was benefit to the bank in having 
the plant completed so that Rudolph could operate it and start paying 
off his mortgages and this may constitute consideration. Cf. Joseph 
Lande & Son, Inc. v. Wellsco Realty, Inc., 181 N. J. L. 191, 198, 34 
A. 2d 418 (E. & A. 1943). 
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Insofar as the bank’s contention that the cashier Lounsbury lacked 
authority to make the promise on its behalf is concerned, we consider 
that there was sufficient evidence of apparent authority to warrant 
submission of that issue to the jury. It has been said that a cashier of 
a bank has broad inherent powers which are perhaps greater than those 
possessed by any other bank officer. 4 Michie, Banks and Banking 
(1931) p. 97. Cf. Trenton Banking Company v. Woodruff, 2 N. J. Eq. 
117, 128 (Ch. 1838). Lounsbury actively participated on the bank’s 
behalf and no construction bills were paid except by checks signed by 
him, along with Rudolph, from funds made available by the bank. 
After the defendant stopped work the conversations relating to his 
resumption were held at the bank with Lounsbury and Rudolph; the 
bank had advanced substantial sums, was advancing more sums from 
the available funds, and was interested in having the plant completed 
and in operation so that Rudolph could start paying off his mortgages. 
The circumstances gave rise to the appearance and belief, upon which 
the defendant was found to have justifiably relied, that the promise of 
payment on the bank’s behalf was within the proper exercise of the 
broad powers of the cashier. See Gotta v. People’s State Bank of 
Bessemer, 257 Mich. 221, 241 N. W. 170 (Sup. Ct. 1932); Sutley v. Polk 
County State Bank of Crookston, 162 Minn. 118, 202 N. W. 338 (Sup. 
Ct. 1925). 


In the course of the bank’s brief the assertion is made that the court 
erred in excluding several questions designed to establish that the 
cashier’s promise was never authorized by resolution of its board of 
directors or similar formal action. The statement of questions involved 
and points in its brief make no reference whatever to any rulings on 
evidence and consequently they need not be considered. Sze Rule 
1:8-2(c). In any event, the rulings would not appear to be material 
or prejudicial since it was not disputed below that there had not been 
any pertinent resolution or similar express grant of authority and the 
controverted issue was whether there was implied or apparent authority. 


We find no error in the submission of the defendant’s counterclaim 
to the jury; its verdict consituted a finding thereon in the defendant’s 
favor sufficient to enable the judgment to withstand the appellant’s 
present attack. Accordingly, we have no occasion to consider the ad- 
missibility, apart from the counterclaim, of the defense to the note on 
the asserted ground that it was executed by the defendant to evidence 
the bank’s payment of his bill. Cf. Schmid v. Haines, 115 N. J. L. 271, 
274, 178 A. 801 (E. & A. 1935); Reconstruction Finance Corp. v. Gohl, 
21 A. 2d 698, 19 N. J. Misc. 545, 547 (Sup. Ct. 1941); Michie, supra, 
p. 118. 


The judgment is affirmed. 
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Garnishment of Fund Held in Bank Escrow 





Dawson v. Bank of America National Trust & Savings Association, 
District Court of Appeal, California, 223 Pac. Rep. (2d) 280. 





Where a bank held funds in escrow and vaument of fund to debtor 
was contingent upon consent of third person, creditor could not gar- 
nish fund held by bank in suit against debtor. 


BARNARD, P. J.—The plaintiff brought an action for debt against 
his former wife, Kay Dawson. A writ of attachment was issued and 
served, with a proper notice, upon the defendant bank on December 23, 
1946, seeking to attach or garnish all debts owed by the bank to the 
former wife. The bank answered that it was not then indebted to Mrs. 
Dawson in any amount. In September, 1947, the plaintiff recovered a 
judgment in that action, which remains unsatisfied to the amounts of 
$1284.95. Thereafter, he brought this action to recover that amount 
from the bank. The court found in favor of the defendant finding, among 
other things, that it was not indebted to Mrs. Dawson in any amount on 
December 23, 1946, and that it is not true that the bank at that time 

-had in its possession the sum of $1800 or any other sum for the use or 
benefit of Mrs. Dawson. The plaintiff has appealed from the judgment. 


On November 6, 1946, an escrow was opened with the bank through 
which one Grove was selling a house to one Wallace. Grove was buying 
the house from one Demas under a contract executed in September, 1944. 
On November 14, 1944, Grove had borrowed $1000 from Mr. Dawson, 
giving a note therefor. At the same time two contracts were executed 
under which Dawson was given a lease on the house; he agreed to pay 
certain taxes, insurance and other bills; and it was agreed that he should 
be substituted as purchaser under the Demas contract in the event 
Grove’s indebtedness to him was not paid by November 15, 1946. On 
July 2, 1946, Dawson assigned his interest in these instruments to Mrs. 
Dawson. 


When the escrow was opened on November 6, 1946, Wallace de- 
posited the purchase price and the escrow instructions provided, among 
other things, that the escrow holder should pay $1000, plus interest, to 
Mr. Dawson “for assignment of lease now held by him.” On the same 
day the bank sent the escrow instructions to Grove, who was in Okla- 
homa, for his signature, and also wrote to Mr. Dawson who was in 
Texas. On November 13, the bank sent a telegram to Mr. Dawson telling 
him the money was there to pay his demand under the terms of the 
agreement of November 14, 1944, “to be approved by Grove, personally” 
and asking him to forward the agreement for cancellation when the de- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §99. 
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mand was paid. On November 14, the bank received a telegram from 
Dawson in reply to its letter of November 6, saying “Sum involved ap- 
proximately $1800. Make no release pending detailed statement from 
me. Litigation possible.” Also on November 14, the bank got a telegram 
from Grove saying he had received the escrow instructions, which were 
satisfactory; that he would sign and return them; and then saying 
“Please pay out of escrow the claim of Mr. and Mrs. Leo Dawson lessees 
today if possible as per agreement with them in our contract due Novem- 
ber 15, 1946.” On the same day, November 14, Wallace amended his 
escrow instructions by directing the bank to pay the claim of Mr. Daw- 
son and his wife “which demand is to be approved by Harry Grove. This 
demand is to be paid at once, regardless of completion of this escrow, 
when such demand has been deposited by (Mr. Dawson) and has been 
approved by (Grove).” Grove signed and returned the original instruc- 
tions sent him by the bank. 

On November 18, the bank got a letter from Mr. Dawson stating 
the amount he claimed. Shortly thereafter, Mrs. Dawson told the 
bank that her ex-husband had assigned his claim to her. On Novem- 
ber 27 the bank wrote to Mrs. Dawson that it was holding funds for 
the payment of such a demand when it was approved by Grove, and 
when the note and agreement were placed in the escrow for cancellation. 
On November 30 the bank received notice from Mr. Dawson that he 
had turned the matter of settling his claim over to his attorney. On 
November 30, the bank wrote to Grove telling him that it was in a 
position to record the deed to Wallace as soon as it received from 
“Dawson and wife, a mutual demand, with your approval thereof”; 
that they had received a demand from Mr. Dawson but he did not 
surrender his copy of the agreement with Grove; that Mrs. Dawson 
claimed to hold an assignment of this agreement but had failed to 
deposit a demand with the necessary documents; and that they would 
be in a position to close the transaction with Wallace “if you will instruct 
us as to the amount which you owe Col. Leo H. Dawson and wife, and 
authorize us to hold the amount in escrow until the matter between you 
and Col. Dawson and wife has been settled.” 


On December 4 Mrs. Dawson called at the bank, submitted some 
figures as to her demand and showed the original contracts and the 
assignment to her, but refused to leave the documents or to sign any- 
thing. On December 16, the bank received a letter from Grove author- 
izing it to close the sale of the house to Wallace, and to withhold $2000 
to settle the claim of Dawson and his wife, the balance to be paid to 
him, and then saying: “I am to give final approval as to the amount 
claimed by the Dawsons.” 

On December 21, 1946, the bank recorded a deed to Wallace and 
held back $2000 to be used in accordance with Grove’s instructions. 
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On December 23, 1946, the attachment here in question was levied, and 
a return made that the bank owed nothing to Mrs. Dawson at that time. 


On December 28, 1946, the bank wrote to both Mr. and Mrs. Dawson 
saying the real estate portion of the escrow had been closed, that it 
was holding funds for the payment of their demands, subject to approval 
of Grove, and asking them to deposit the necessary documents for 
surrender and cancellation upon payment. Nothing was done by Mr. 
Dawson, but on January 2, 1947, Mrs. Dawson put in her demand, 
deposited the necessary instruments with the note and assignments, 
and signed the necessary releases. On January 7, 1947, Grove approved 
the amount of her claim and signed the necessary instructions, and the 
money was then paid to Mrs. Dawson, the balance being sent to Grove. 


The appellant contends that, under this evidence, the court erred 
in holding that the bank did not owe any debt to Mrs. Dawson on 
December 23, 1946, and did not at that time have in its possession any 
credits or personal property belonging to her. It is argued that the 
bank knew that the claim of Mr. Dawson had been assigned to Mrs. 
Dawson; that the bank had been instructed by Grove to withhold the 
sum of $2000 to settle the claim of Dawson and his wife; that Wallace, 
as the buyer, amended his instructions on November 14, 1946, by 
instructing the bank to pay the claim of the Dawsons, when it was 
deposited by Dawson and approved by Grove, regardless of the com- 
pletion of this escrow; and that from and after that date the bank was 
holding the sum of $2000 as a credit belonging to Mrs. Dawson. 


Wallace’s amended instruction of November 14 was expressly quali- 
fied by stating that the Dawson demand was to be paid when it was 
“deposited” by Mr. Dawson and “approved” by Grove. This was not 
done prior to December 23, and in fact was never done. The one-sided 
instruction of Wallace could not have transferred the right to any part 
of the purchase money to the Dawsons, without the consent of Grove, 
and it did not attempt to do so. Moreover, it did not purport to make 
any distinction between Mr. and Mrs. Dawson, as to who was to get the 
money, which is the element most material here. 


The monies owing to a debtor, although not yet due, may be subject 
to garnishment, Philbrook v. Mercantile Trust Co., 84 Cal. App. 187, 
257 P. 882. An uncertainty as to the exact amount due will not 
necessarily prevent a valid levy, provided the defendant’s interest is 
capable of certain and definite ascertainment. Van Orden v. Anderson, 
122 Cal. App. 132, 9 P. 2d 572. While some contingencies will not 
defeat an attachment or garnishment, it must definitely appear that a 
debt or credit actually exists in favor of the defendant, and that the 
circumstances are such as to enable the defendant’s interest to be 
definitely ascertained. A garnishee has no liablity or obligation, under 
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section 546 of the Code of Civil Procedure, unless he owes a debt to 
the defendant or possesses or controls property or credits belonging 
to the defendant at the time the attachment is served. Henry v. 
General Forming, Ltd., 33 Cal. 2d 223, 200 P. 2d 785. An attaching 
creditor can acquire no greater right in attached property than the 
defendant had at the time of the levy. Ward v. Waterman, 85 Cal. 488, 
24 P. 930. A debt which is uncertain and contingent in the sense that 
it may never become due and payable to the defendant is not subject 
to garnishment. Clecak v. Dunn, 95 Cal. App. 537, 272 P. 1104. More- 
over, an escrow holder is the agent of the paprties to the escrow and is 
bound to comply strictly with the escrow instructions. Shreeves v. 
Pearson, 194 Cal. 699, 230 P. 448. 


Mrs. Dawson was not a party to this escrow agreement and had 
no contractual relationship with the bank. Any claim she had was 
necessarily based not only upon a supposed assignment to her of her 
former husband’s claim against Grove, but also upon the instructions 
of the parties to the escrow. Under those instructions the purchase 
price of the property deposited by Wallace was to go to Grove, or to 
be used in clearing up the title to the property. Among the matters 
to be thus cleared up was the claim of Mrs. Dawson’s former husband, 
the appellant herein. Under the instructions that claim was to be 
paid only when the proper instruments were surrendered and cancelled, 
and after the amount of the claim had been approved by Grove. So 
far as the escrow funds are concerned, nothing was due to either of the 
Dawsons until these things had been done. From the bank’s stand- 
point, Grove might refuse to approve the payment of any or all of the 
Dawson claim; or that claim might be settled or discharged in some 
manner outside of the escrow, in which event all of the money held by 
the bank would belong to Grove. While the bank was holding $2000 
for someone on December 23, 1946, it could not then be told who owned 
that money or credit, or to whom it would ultimately go. Not only 
was the amount that might eventually be found due on the Dawson 
claim uncertain and incapable of ascertainment by the bank at that 
time, but it was not then known to whom the money would have to be 
paid. Both Mr. and Mrs. Dawson were claiming it, and neither of 
them had furnished the required papers. Up to that time Mrs. Dawson 
had refused to deposit with the bank the necessary instruments to 
establish her claim, and had refused to sign the necessary releases cover- 
ing that claim. Mr. Dawson had threatened litigation, turned the 
matter over to his lawyers, and had in no way withdrawn his claim, 
so far as the bank knew. Up to that time, in complying with the 
escrow instructions, the bank was in no position to recognize the claim 
of either Mr. or Mrs. Dawson, and no definite obligation on the part 
of the bank then existed in favor of Mrs. Dawson. There was a con- 
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tingency both as to the amount of the claim and the party to whom 
it was to be paid, upon which the owing of any debt and the existence 
of any liability depended. Under these cimcumstances, there was no 
particular liability which was subject to garnishment. Dept. of Water 
& Power v. Inyo Chem. Co., 16 Cal. 2d 744, 108 P. 2d 410. The evidence 
supports the findings, and the court did not err in holding as it did. 


While the appellant permitted his debtor to later establish her 
claim to the escrow money, he is in no position to insist that any definite 
obligation, in that connection, existed in her favor at the time the 
attachment was levied. 


The judgment is affirmed. 
GRIFFIN, J., concurs. 





Invalidity of Bank’s Mortgage Authorizing Mortgagor 
to Sell Secured Property Without Reduction 
of Debt 





Paul v. B. M. Behrends Bank, United States District Court, Alaska, 
94 Fed. Supp. 249 





On mortgagor’s bankruptcy, creditor bank denied secured status 
where provisions of chattel mortgage empowered mortgagor to sell 
secured property but did not require application to the debt of any 
part of proceeds from sales of mortgaged property. 


FOLTA, D.J.—This is a suit by the trustee in bankruptcy to recover 
the fair equivalent value of certain property of the bankrupt’s estate, 
which has been seized and sold by the defendant under provisions of 
chattel mortgages which the trustee contends are fraudulent and void 
or at least preferential transfers under the Bankruptcy Act, 11 U.S.C. A. 
§ 1 et seq. 

The first mortgage was executed December 3, 1946 to secure a 
present loan of $20,000 and although nothing had been paid on the 
principal, the statutory period was allowed to expire June 3, 1948, 
without the filing of a renewal affidavit. Upon the discovery of this 
oversight, another mortgage, to secure the same debt, was executed, 
and filed for record, October 14, 1948. On December 9, 1948, after 
learning the previous day that the debtor was threatened with an action 
for past due rent and after refusing a further loan, the bank, acting 
pursuant to a provision in the mortgage, took possession of the entire 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §884. 
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business, not to cure any defect in the mortgage or the lien, but for the 
purpose of sale to satisfy its lien. On January 21, 1949, the bank bid in 
the business for $7500 and, thereafter, in a debt action, attached, and 
upon judgment for $10,602.22, sold property not specifically described 
in the mortgage—the furniture, fixtures, office equipment and trucks— 
for $1285. 

On December 27, 1948, an involuntary petition in bankruptcy was 
filed. On February 5, 1949, the debtor was adjudged a bankrupt, In re 
Hutchins, D. C., 81 F. Supp. 505, and on August 15, 1950, the referee 
approved claims of creditors aggregating $19,564.09. 


So far as pertinent to this controversy, the mortgages are identical 
except that the later mortgage is for an antecedent debt and recites 
a further consideration of forbearance of suit to foreclose the first 
mortgage. In each, the mortgagor was authorized to remain in pos- 
session, sell the stock in the ordinary course of trade, and required to 
“account every 60 days to the mortgagee”, but neither requires the 
application of the proceeds, nor any part thereof, from sales of the 
stock in satisfaction of the mortgage debt, and at the trial it was proved 
that no payment had been made on the principal. 


It is difficult to determine to what extent the bank relies on each 
mortgage but, of course, it is entitled to whatever advantage or pro- 
tection inures to it under either. 

Section 22-6-2 and 6, A. C. L. A. 1949, provide that: 

“A mortgage of personal property is void as against creditors of the 
mortgagor and subsequent purchasers and incumbrancers of the prop- 
erty in good faith for value, unless—(1) The possession of such property 
be delivered to and retained by the mortgagee; or (2) The mortgage 
provide that the property may remain in the possession of the mortgagor 
and be accompanied by an affidavit of all the parties thereto, . . . that 
the same is made in good faith to secure the amount named therein, and 
without any design to hinder, delay, or defraud creditors, . . .” 


“Every mortgage of personal property or conveyance intended to 
operate as a mortgage of personal property shall be void as against 
creditors of the person making the same and against subsequent pur- 
chasers or mortgagees in good faith, after the expiration of one year 
from the date upon which the indebtedness secured thereby becomes 
due, unless within thirty days next preceding the expiration of one year 
after the date upon which such indebtedness becomes due, the mortgagee, 
his agent, attorney or assignee, shall make and file with the recorder of 
the precinct in which such mortgage is on file, an affidavit setting forth 
the interest which the mortgagee or assignee has by virtue of such 
mortgage in the property therein described, at the time such affidavit 
is made; .. .” 
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I am of the opinion that both mortgages are void under the rule 
that when it appears, either upon the face of the mortgage or by parol 
evidence aliunde, that a mortgagee of personal property has given the 
mortgagor power and authority to dispose of the mortgaged property and 
apply the proceeds to his own, or as he sees fit, the mortgage is void as to 
creditors and, a fortiori, the trustee in bankruptcy, even though there 
was no fraudulent intent on the part of either of the parties to the 
instrument. The failure to require under the terms of the mortgage 
or otherwise the application of any part of the proceeds from the sales 
of the mortgaged property to the mortgage debt amounts to a reserva- 
tion of dominion over the mortgaged property by the mortgagor which 
is inconsistent with the effective disposition of title by, and the creation 
of the lien in favor of, the mortgagee and which conclusively imputes 
fraud. Benedict v. Ratner, 268 U. S. 353, 363-364, 45 S. Ct. 566, 69 
L. Ed. 991; Means v. Dowd, 128 U. S. 273, 283, 287, 9 S. Ct. 65, 32 
L. Ed. 429; In re Minkove, 6 Alaska 68, 72-73; Scandinavian-American 
Bank v. Sabin, 9 Cir., 227 F. 579, 582-584; 3 Collier’s on Bankrutcy, 
Section 60.42. 


The evidence with reference to value of the property seized attached 
and sold is very meager and unsatisfactory and from a full consideration 
thereof, I have no alternative except to hold that the reasonable value 
of the furniture, fixtures and trucks, the sale of which is void because 
made pursuant to a judgment in a suit filed after bankruptcy, was 
$1285 and of the meat and groceries $7500. 

Accordingly, I conclude that the trustee is entitled to a judgment 
(1) For $8785; (2) The delivery of uncollected accounts receivable; 
(3) for the amount realized from collection of and payments on accounts 
receivable; and (4) Restraining the defendant from claiming the $625.35 
which is the subject of the second cause of action, together with interest 
from April 28, 1950. 





Chattel Mortgage to Secure Future Debts Upheld as 
Against Purchaser of Debtor’s Equity 





Rose City Foods, Inc. v. Bank of Thomas County, Supreme Court of Georgia, 
62 S. E. Rep. (2d) 145 





Debtor delivered certain bills of sale on motor vehicles to banker 
as security for loans and all other indebtedness due bank or there- 
after incurred by the debtor. Debtor sold the automobiles to the 
plaintiff, subject to amount then due on bank’s notes and bank, with 
knowledge of plaintiff's purchase, took an assignment of debt due 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §880. 
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third party by debtor. Held that bank was entitled to hold the 
security until both accounts were paid. 


CANDLER, J.—On June 30, 1949, Rose City Foods, Inc. brought 
an equitable suit against Bank of Thomas County. Its petition, as 
twice amended, prayed for process; for certain injunctive relief; for the 
court’s construction of two like bills of sale; and for general relief. The 
defendant answered the amended petition and later amended its answer, 
and by way of cross-action alleged that the plaintiff had wrongfully 
converted the property involved in this litigation to its own use, and 
prayer for a money judgment against it. Objections to the allowance 
of the amendment and the defendant’s prayer for affirmative relief were 
overruled, and that judgment is properly excepted by the plaintiff. 


The amended petition, the amended answer, and the evidence of the 
parties, which is not materially conflicting, made and now present to 
this court for decision the following case: On June 29, 1948, Southern 
Foods, Inc., a Florida corporation, with an office and place of business 
in Thomas County, Georgia, borrowed $3,710 from Bank of Thomas 
County. Contemporaneously therewith, and as security for the re- 
payment of the loan, the borrower executed and delivered to the lender 
a bill of sale for three described motor vehicles. Its bill of sale was duly 
recorded in Thomas County, Georgia, on July 1, 1948. On July 22, 
1948, the Bank loaned Southern Foods, Inc., an additional amount of 
$2,121.33, and contemporaneously therewith, and to secure the repay- 
ment thereof, the borrower executed and delivered to the lender a bill 
of sale for another described motor vehicle, and this instrument was 
duly recorded in Thomas County, Georgia, on July 24, 1948. Each bill 
of sale, so given to the bank by Southern Foods, Inc., after first reciting 
that it was given as security for the loan therein mentioned, or any 
renewal of the whole or any part thereof, contained the following ad- 
ditional provision: “ ...and [as security for] any and all other indebt- 
edness now due by me to said bank or hereafter incurred by me, whether 
directly or indirectly, as principal, endorser, guarantor, or otherwise. 
Title to said automobile is and shall remain in Bank of Thomas County, 
of Thomasville, until all of said indebtedness are paid and this contract 
marked satisfied of record.” There was a balance of $1,148.33 due on 
the two loans when the petition in the instant case was filed and no 
further payments have been made. 


On December 31, 1948, Southern Foods, Inc., gave Rose City Foods, 
Inc., the plaintiff in the instant case, a mortgage on the four motor 
vehicles which it had previously conveyed to Bank of Thomas County. 
The mortgage was given for the purpose of securing an existing indebt- 
edness of $26,982.03, which the mortgagor was then due the mortgagee. 
It was recorded in Polk County, Florida, on May 17, 1949, and then in 








THE BANKING LAW JOURNAL 229 


Thomas County, Georgia, on May 30, 1949. No payments were ever 
made on the mortgage. On May 19, 1949, for “one dollar and other 
valuable considerations,’ Southern Foods, Inc., sold and delivered all 
four of the motor vehicles in question to the plaintiff, expressly sub- 
ject, however, to the remaining amount it was then due on the bank’s 
notes, namely, $1,148.33, but with an oral understanding that the vendor 
might, at its option, if exercised within a reasonable time, redeem them, 
and that the redemption money would be applied as a credit on the 
mortgage of December 31, 1948. 


On June 1, 1949, Rose City Foods, Inc., notified Bank of Thomas 
County that it had purchased all of the property in question from South- 
ern Foods, Inc., but expressly subject to the bank’s lien, and that it de- 
sired to pay the balance due. On the following day, C. A. Strickland, 
president of Rose City Foods, Inc., went to the bank and told H. B. 
Gurley, its executive vice-president, that Rose City Foods, Inc., was 
ready to pay the balance due on the notes which Southern Foods, Inc., 
had given it, and take transfer of the bank’s lien without recourse. Mr. 
Gurley declined to close the matter at that time, stating that it would 
be necessary for him to confer with the bank’s attorney before doing so. 


On June 4, 1949, Southern Foods, Inc., owed Southeastern Margarine 
Company $1,681.28 on open account. At the same time Southeastern 
Margarine Company owed the Bank of Thomas County $15,150. As 
additional security for its existing indebtedness, Southeastern Margarine 
Company, on June 4, 1949, transferred and assigned its account against 
Southern Foods, Inc., to Bank of Thomas County, using these words 
for that purpose: “June 4, 1949 .. . For value received and in considera- 
tion of $1.00 we, the Southeastern Margarine Company, do hereby sell, 
assign and transfer all of our rights, titles, and interests, without re- 
course, to the Bank of Thomas County, Thomasville, Georgia. Said 
transfer of said accounts to said bank being as follows: . . . Southern 
Foods, Inc., Thomasville, Georgia, $1,681.28. It is further agreed that 
these accounts and any additional accounts transferred to the Bank of 
Thomas County will be for the sole purpose of reducing the Southeastern 
Margarine Company’s indebtedness to said bank.” The bank notified 
Southern Foods, Inc., by registered mail on June 4, 1949, that it had 
purchased the account which it was due Southeastern Margarine Com- 
pany and that payment of the account should be made directly to the 
bank. The registered notice was receipted for by Southern Foods, Inc., 
on June 8, 1949. No immediate credit, however, was given South- 
eastern Margarine Company for the amount of the transferred account, 
and it was orally agreed, as shown by the defendant’s evidence, that 
credit on the transferor’s indebtedness to the bank was to be given as 
and when collections were made on the transferred account. 
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On June 7, 1949, C. E. Hay, attorney for Rose City Foods, Inc., 
went to Bank of Thomas County and tendered Mr. Gurley, its executive 
vice-president, a check for $1,148.33 in payment of the balance due on 
the notes of Southern Foods, Inc., and requested that the check be 
accepted for that purpose and that the bank’s two bills of sale be can- 
celled of record. Mr. Gurley then advised Mr. Hay that the bank had 
purchased the account of Southeastern Margarine Company against 
Southern Foods, Inc., and that, while the bank was willing to accept 
the check in full payment of the balance on the notes it held from South- 
ern Foods, Inc., nevertheless, it would not be willing to cancel its bills 
of sale until the account against Southern Foods, Inc., which it had 
acquired by transfer from Southeastern Margarine Company was also 
paid. For the reason just stated, Mr. Hay declined to pay the bank any 
amount, but after the petition in the instant case was filed, the plaintiff 
paid the amount so tendered into the registry of the court for the use and 
benefit of the defendant. 


The four motor vehicles covered by the bank’s bills of sale were worth 
more than $2,829.61, the total amount claimed by the bank. The plain- 
tiff, after taking possession of the motor vehicles involved, on May 19, 
1949, had disposed of two of them and was using the other two in the 
conduct of its business. 


By direction from the court, the jury returned a verdict in favor of 
the defendant for the full amount of its two claims. A motion for new 
trial, based upon the usual general grounds and a special ground alleg- 
ing that the court erred in directing a verdict for the defendant, was 
overruled, and the plaintiff excepted. These statements are made in 
the original brief for the plaintiff in error: “There is such little, if any, 
conflict between the plaintiff's petition and the defendant’s original an- 
swer, also such little conflict between the evidence introduced by the 
plaintiff and that introduced by the defendants, that the case can best 
be understood by a statement of the material facts in almost chron- 
ological order. . . . The case turns on the construction of the ‘dragnet’ 
clause of a bill of sale to secure a debt. The bill of sale was given by 
Southern Foods, Inc., a Florida corporation, to the defendant bank to 
secure a loan made by the bank to that corporation. It was on a printed 
form prepared by the bank. .. . This whole case grows out of the ‘drag- 
net’ clause set forth in page 2 of this brief. The case turns on the in- 
terpretation of that clause. ... There are several minor questions which 
may possibly arise for consideration, though they do not affect the final 
result.” And, in the brief for the defendant in error, it is said: “This 
record presents one question for the decision of this case, and that is: 
did the Bank of Thomas County have the right to hold its bills of sale 
to secure a debt against Southern Foods, Inc., to secure the amount of 
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the account of Southern Foods, Inc., transferred by the Southeastern 
Margarine Company to the bank? There is practically no difference 
in the evidence submitted by the different parties. The question is one 
of law.” 


Therefore, in the circumstances of this case, we hold: 

1. The so-called “dragnet” clause in the defendant’s bills of sale is 
comprehensive and unambiguous, and its terms are sufficiently broad, 
when interpreted according to the cardinal rule of construction appli- 
cable to such instruments, to include and embrace the account which 
the defendant bank purchased from the Southeastern Margarine Com- 
pany, its customer. On a transfer of that account to the defendant 
bank, Southern Foods, Inc., became indirectly indebted to the bank as 
principal. That being true, the bank, as it contends, was legally en- 
titled to hold its security until the notes given to it by Southern Foods, 
Inc., and the account which it acquired by transfer from Southeastern 
Margarine Company were both paid in full; and this is true notwith- 
standing the fact that the account was purchased by the bank after 
it had actual knowledge of the plaintiff’s purchase and possession of the 
property in question. Leffler Co. v. Lane, 146 Ga. 741, 92 S. E. 214. 
See also McClure v. Smith, 115 Ga. 709, 42 S. E. 53; Hurst v. Flynn- 
Harris-Bullard Co., 166 Ga. 480, 143 S. E. 503. In other words, it is a 
well established principle of law in this State that a grantor may convey 
property, real or personal, for the purpose of securing a present, past, 
or future indebtedness, this being a matter of private contract; and 
this court has previously said that courts should always guard with 
jealous care the rights of private contract, and give to them full effect 
when it is possible to do so. This is a duty which rests upon principles 
of the highest importance, for the security and integrity of the business 
world depends upon it. On its facts, the case at bar is clearly distin- 
guishable from Beavers v. LeSueur, 188 Ga. 393, 3 S. E. 2d 667, cited 
and relied upon by the plaintiff in error, and no ruling there made is in 
conflict with the one here announced. 


2. Under the facts disclosed by the record, there is no merit in the 
contention here made that the defendant was not entitled to a money 
verdict against the plaintiff for the amount due it by Southern Foods, 
Inc., both on the notes involved and the assigned account. The grantee 
in a bill of sale, given for the purpose of securing a present, past, or 
future indebtedness, has an interest in pledged property which will sup- 
port an action of trover against any one who wrongfully converts the 
same to his use, Code § 67-1301; Watts v. Wight Investment Co., 25 
Ga. App. 291, 103 S. E. 184 and in a proceeding instituted for that pur- 
pose, he may elect to take a money verdict, Code § 107-105, and in such 
a case where an election to take a money verdict is made, the measure 
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of damages is either the highest proved value of the pledged property 
between the date of conversion and the trial, or the value of the property 
at the time of conversion, with interest or hire thereon; but subject, 
however, to the condition that under neither choice can a recovery be 
had for more than the amount of the debt for which the property stands 
as security. Bell v. G. Ober & Sons Co., 96 Ga. 214, 23 S. E. 7; O'Neill 
Manufacturing Co. v. Woodley, 118 Ga. 114, 44 S. E. 980. In the in- 
stant case, the evidence shows without any dispute that the plaintiff 
converted the pledged property to its own use and that the value of the 
converted property is far in excess of the total amount due the de- 
fendant, to wit: $2,829.61. That being true, a verdict in favor of the 
defendant for the full amount due it by Southern Foods, Inc., was de- 
manded, and the court, therefore, did not err, as the plaintiff contends, 
in directing the jury to find accordingly. Code § 110-404; Foster v. 
Thomas, 193 Ga. 823, 20 S. E. 2d 40. Consequently, we find no error 
in the judgment complained of for any reason insisted upon. 


Judgment affirmed. 
All the Justices concur. 





Scope of Defenses Available Against Holder Not 


in Due Course 





Cleveland Trust Co. v. Beidler, Court of Appeals of Ohio, 
95 N. E. Rep. (2d) 398 





Bank taking note after maturity or under any circumstances ren- 
dering it not a holder in due course is subject only to defenses existing 
at the time it becomes a holder. Bank as holder, but not in due 
course, is subject to defenses of set-off and that it is not real party 
in interest on the instrument. 


FESS, J.—This is an appeal on questions of law by plaintiff, from 
a judgment entered by the common pleas court on behalf of defendants. 

On May 26, 1931, the Beidler-Curry Coal Company, a corporation, 
acting through its president and treasurer, made, executed and de- 
livered to the plaintiff, its promissory note in the amount of $2,800, 
payable ninety days after date. Said note bore the endorsement of 
E. W. Beidler, B. C. Tucker, H. T. Beidler and T. F. Beidler, each of 
whom were either officers or directors of the Beidler-Curry Coal Com- 
pany, and each of whom, concurrent with said endorsement, guaranteed 
payment of said note, waived demand and notice of non-payment, and 
authorized any attorney at law to appear in any court of record in any 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $640. 
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State after said note became due and waive the issuance and service of 
summons and confess judgment against them in favor of the holder of 
said note for such amount as might then appear due. 


In March of 1931, the assets of the Beidler-Curry Coal Company 
were sold as an entirety. After applying the proceeds of sale to out- 
standing obligations, the Company was still indebted to various credi- 
tors in an amount of approximately Sixteen Thousand Dollars, which 
amount included the note held by plaintiff. The four endorsers upon 
said note, being desirous of accomplishing the liquidation of said in- 
debtedness and conscious that each of the several individuals, because 
of particular circumstances and past contact with the various creditors, 
could more successfully initiate and successfully conduct negotiations 
with particular creditors leading to the accomplishment of such result, 
in August, 1931, entered into a detailed agreement as to the individual 
responsibility of said four endorsers, among themselves, in bringing 
about the payment of said indebtedness. 


In this agreement H. T. Beidler, E. W. Beidler and B. C. Tucker 
each agreed to pay $5,334 to the creditors of the coal company, and 
Theodore F. Beidler agreed to pay each of the other three parties 
$1,333.51. With respect to the Cleveland Trust Company note, H. T. 
Beidler agreed to pay $921, E. W. Beidler $1,351.87, and B. C. Tucker 
$527.15. The agreement recites that the payments by each constitute 
one-fourth of the total obligations of the parties thereto, and were to be 
made in installments from time to time as each party is able to do so, 
and to protect the other three parties to the agreement. 


The agreement further provided that a record of payments made by 
each party should be kept and the totals paid in should be equalized 
on a pro-rata basis from time to time, “it being the intention of this 
agreement that each party shall relieve the other parties to this agree- 
ment from the responsibility of payments, the obligations set against 
each party’s name and that no party shall be obliged to pay more than 
his pro-rata share.” It was further provided that in the event one party 
should pay more than his share at or before final settlement, the other 
parties in default would pay such party any money paid in excess of such 
party’s proportionate share. 

On September 28, 1931, a note in the amount of $13,800, represent- 
ing an indebtedness owed by H. T. Beidler for some time prior to said 
date, to the collateral loan department of plaintiff, matured. On Octo- 
ber 20, 1931, this latter note was renewed, the principal of same, how- 
ever, being increased to $16,233.40. . This latter note was secured by 
one hundred and ninety-three shares of National Screw & Manufactur- 
ing Company stock, several insurance policies upon the life of H. T. 
Beidler, and possibly other collateral. On October 20, 1931, the same 
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day that the renewed note in an increased amount was delivered by 
H. T. Beidler, to the collateral department of plaintiff, such department 
transferred to its commercial department $2,826, and on the same day 
the record of the loan of plaintiff to the Beidler-Curry Coal Company 
was credited with $2,800, and such record was closed. On the same 
day, the plaintiff endorsed without recourse the $2,800 note to H. T. 
Beidler, who thereupon endorsed said note to plaintiff, and said note 
was deposited with the collateral loan department of plaintiff and 
pledged as additional collateral security for the indebtedness of H. T. 
Beidler, in the sum of $16,233.40. 


H. T. Beidler’s collateral note in the sum of $2,805.07, dated July 
$1, 1935, and also his collateral note in the sum of $16,700 dated August 
31, 1935, shows as collateral the one hundred and ninety-three shares 
of National Screw & Manufacturing Company, two insurance policies, 
and the $2,800 note of the coal company. These two collateral notes of 
H. T. Beidler were reduced to judgment and show a balance due on the 
note of $2,805.07, as of December 22, 1937, in the sum of $1,555.50, and 
on the $16,700 note, as of June 7, 1939, in the sum of $6,486.06. 


On April 24, 1946, plaintiff recovered a cognovit judgment based 
upon said $2,800 note against the defendants, T. F. Beidler, B. C. 
Tucker and E. W. Beidler, said judgment being in the amount of $5,264. 
Judgment was not taken against the coal company or H. T. Beidler. 
After term, the defendants, B. C. Tucker and E. W. Beidler, filed their 
separate petitions to vacate said judgment, and on June 28, 1947, by 
separate entries, the judgment against the defendant, B. C. Tucker, and 
defendant, E. W. Beidler, was vacated; said vacations being condi- 
tioned, however, that said judgments vacating said judgment be sus- 
pended pending trial upon the issues joined. And thereafter, by leave 
of court, said two defendants filed their separate answers and, later, 
amended answers. The defendant, T. F. Beidler, deceased since the 
submission of this cause, did not during his lifetime question the judg- 
ment. 

The amended answers of the defendants, B. C. Tucker and E. W. 
Beidler, present six separate defenses: 

1. General denial. 

2. That plaintiff holds the note as pledgee only and is not the real 
party in interest. 


8. That the note was wholly without consideration and for accom- 
modation purposes only; that plaintiff became possessed of the instru- 
ments as pledgee after the maturity thereof; that plaintiff is not an in- 
nocent holder for value or a holder in due course, and that defendant 
is not indebted to plaintiff in the sum of $2,800 by virtue of such ac- 
commodation endorsements or otherwise. 
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4. That the note has been paid. 


5. Sets forth the agreement between E. W. Beidler, H. T. Beidler, 
B. C. Tucker and T. F. Beidler, with reference to payment of the obli- 
gations of the coal company, including the note in suit; that H. T. 
Beidler after maturity of the note paid and became possessed of it and 
thereafter, on October 20, 1931, redelivered the note to plaintiff as ad- 
ditional security for his personal obligations. 


In its reply the plaintiff alleges that the allegations in the second, 
third and fifth defenses are insufficient in law, and further alleges: 


1. That plaintiff is the legal owner and holder of the note and en- 
titled to maintain the action. 


2. That plaintiff acquired the note in due course before maturity 
and is an innocent holder thereof, and has paid full value therefor, and is 
entitled to recover upon the written guaranty of the defendants thereon. 

3. Denies that the note has been paid. 


4. Denies the agreement of August, 1931, or that plaintiff ever had 
any knowledge of said agreement; denies that plaintiff released any of 
the endorsers on said note, and denies that H. T. Beidler paid or has 
become possessed of said instrument. 


Upon the pleadings and the evidence, the common pleas court found 
that the note in suit had been paid and rendered judgment for the de- 
fendants. 


A review of the evidence discloses that on October 20, 1931, H. T. 
Beidler obtained an additional loan from the bank in the sum of 
$3,433.40; that $2,826 of the additional loan was applied by the bank in 
payment of the coal company note of $2,800. Instead of stamping the 
note “paid” it was endorsed without recourse by the bank to H. T. 
Beidler, who in turn endorsed it in blank and redelivered it to the bank 
as additional collateral upon his personal note of $16,233.40. Upon its 
redelivery to the bank, the $2,800 note was held by the bank as pledgee. 
Since the note was overdue, neither H. T. Beidler nor the bank became 
holders in due course. 


The first question to be determined is whether the bank as pledgee 
of the note may bring an action thereon without converting it to its own, 
pursuant to the terms of the collateral note. No authority to bring an 
action on the pledged note is provided by the collateral note. After de- 
fault a pledgee may sell the property in accordance with the terms of 
the pledge, or bring an- action to foreclose his lien. However, if the 
pledge consists of a chose in action, apparently the pledgee may bring 
an action in his own name for collection thereof, and is bound to ac- 
count to the pledgor for the proceeds of the collection and properly 
credit the same on the pledgor’s obligation so secured. Handy v. Sibley, 
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46 Ohio St. 9,17 N. E. 329. The pledgee of a promissory note may col- 
lect it by suit when it becomes due, whether the pledgor’s obligation is 
then matured or not. 41 Amer. Juris, 632, citing Central National 
Bank v. Mills, 62 Ohio App. 413, 24 N. E. 2d 607; Hammond Pure Ice 
& Coal Co. v. Heitman, 221 Ind. 352, 47 N. E. 2d 309, 145 A. L. R. 997, 
1004. 


The second question is whether the bank, as a holder other than a 
holder in due course, may bring the action. 


Prior to the enactment of the Uniform Negotiable Instruments Act 
in 1902, R. S. § 3173 provided that if an instrument be indorsed after 
due date, and the indorsee institute an action thereon against the maker, 
drawer or acceptor, the defendant shall be allowed to set up any defense 
he might have made, had the action been instituted in the name and 
for the use of the person to whom the instrument was originally made 
payable. This section seems to recognize that a party taking a note af- 
ter maturity could bring an action thereon, but subject to defenses. 
However, in Osborn v. McClelland, 1885, 43 Ohio St. 284, 1 N. E. 644, 
the supreme court held that a holder of a promissory note in due course 
could maintain an action thereon in his own name, but that a person 
who became a holder after maturity who sues to recover thereon, is sub- 
ject to the defense by the maker of the note that the holder is not the 
real party in interest. See also Kernohan v. Durham, 1891, 48 Ohio St. 
1, 26 N. E. 982, 12 L. R. A. 41. 


G. C. § 8156 provides: “The holder of a negotiable instrument may 
sue thereon in his own name; and payment to him in due course dis- 
charges the instrument.” 


G. C. § 8295 defines the term “holder” as the payee or indorsee 
of a bill or note, who is in possession of it, or the bearer thereof. 


The N. I. L. makes a distinction between a “holder” and a “holder m 
due course.” The latter holds the instrument free from defenses avail- 
able to prior parties, but in the hands of any holder other than a holder 
in due course, a negotiable instrument is subject to the same defenses 
as if it were nonnegotiable. G. C. §§ 8162 and 8163. 


Under G. C. § 8156 the plaintiff can properly bring the action as 
holder of the note. Wick v. Cleveland Securities Corp., 71 Ohio App. 
398, 50 N. E. 2d 351. But since plaintiff took the note after it was 
past due, as pledgee, the note is subject to the same defenses as if it 
were nonnegotiable. The Supreme Court of Ohio has recently held that 
the holder of a promissory note who takes it after maturity takes it sub- 
ject to every objection, including equitable set-off, to which it was sub- 
ject in the hands of his assignor. Union Properties, Inc. v. Baldwin 
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Bros. Co., 141 Ohio St. $03, 47 N. E. 2d 983, 149 A. L. R. 7254 It is 
interesting to note that the Union Properties case approved and fol- 
lowed Baker v. Kinsey, 41 Ohio St. 403, which was decided prior to the 
enactment of the N. I. L. 


Since the plaintiff brought its action as pledgee (or assignee) and also 
as endorsee after maturity, it is subject to the defense that it is not 
the real party in interest. Osborn v. McClelland, 43 Ohio St. 284, 1 N. 
E. 644; Kernohan v. Durham, 48 Ohio St. 1, 26 N. E. 982,12 L. R. A. 41. 


At the time H. B. Beidler transferred, or assigned the note to the 
bank, he had paid the maker’s obligation on the note, and having paid 
the principal obligation was entitled to contribution from his coguaran- 
tors but prior to his payment H. T. Beidler had agreed with his co- 
guarantors with respect to their mutual obligations on the indebtedness 
of the coal company, and could then recover from them only their pro- 
portionate share of the obligation to the bank. H. T. Beidler had paid 
the note. Since the maker of the note was nonexistent, all Beidler 
assigned to the bank as collateral was his right of contribution from his 
coguarantors. 


The past-due riote was held by the bank as pledgee from October 20, 
1931, until judgment was taken thereon on April 24, 1946, against E. W. 
Beidler and Tucker. In the meantime E. W. Beidler and Tucker had 
paid an amount equal if not in excess of their two-thirds share of the 
coal company’s indebtedness, so that H. T. Beidler could then claim 
no contribution from them on account of their payment of the $2,800 
note in 1931. 


In Marling v. Fitzgerald, 1909, 188 Wis. 93, 120 N. W. 388, 23 
L. R. A., N. S., 177, the Supreme Court of Wisconsin held: “Though 
the assignment of a note for value and without notice is without due 
course, the defenses to which it is subject are only those existing at the 
time of the transfer, and not those which possibly may at some future 
time exist.” 


But in Rosecky v. Tomaszewski, 1937, 225 Wis. 438, 274 N. W. 259, 


the court limited the above rule to equitable defenses only, and not to 
subsequent payments on the note which were legal defenses. 


Where an assignee becomes the outright holder of a chose in action 
he takes it subject to any infirmities existing at the time of the assign- 
ment, but he should be free from any transactions between his assignor 
and the obligor subject to the assignment. But in the instant case the 
bank as pledgee-assignee did not become the owner of the chose in 


1Courts in other jurisdictions have held that the term “defenses” means technical 
defenses, and does not embrace set-offs arising out of an independent transaction. Y. Stegal 
v. Union Bank & Federal Trust Co., 1984, 168VA. 417, 176 S. E. 488, 95 D. L. R. 589. 
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action, and until such time as the bank should convert the note to its 
own, the note was held subject to any transactions which might sub- 
sequently arise between H. T. Beidler, as pledgor, and the other guar- 
antors of the note. At the time it took judgment on the note it stood in 
the shoes of H. T. Beidler and could have no greater right against the 
defendants than its pledgor-assignor. Since E. W. Beidler and Tucker 
were no longer obligated to H. T. Beidler, they were also not obligated 
to the plaintiff. 

In passing it may be noted that when H. T. Beidler reindorsed the 
note to the bank after maturity, he thereby made the note payable on 
demand, giving it a second maturity, so far as he was concerned, 31 
Harvard Law Review, p. 1139; but his reindorsement could not revive 
the maturity of the note, so far as his coguarantors were concerned. 
(All Italics Supplied. Ed.) 


The judgment of the common pleas court is affirmed. 
HUNSICKER and DOYLE, JJ., concur. 


Bank’s Cancellation of Credit Where Deposited 


Check Dishonored 


Hansen v. Bank of America National Trust & Savings Association, 
District Court of Appeals, California, 225 Pac. Rep. (2d) 665 


Where wife opened checking account in name of her husband by 
depositing her personal check on her account in branch of depository 
bank, depository bank could reverse credit to husband's account 
where wife’s account contained insufficient funds to cover check 
deposited by her. 


BARNARD, P. J.—In this action the plaintiff alleged that on April 
28, 1947, he left with the Fontana Branch of the defendant bank the 
sum of $2500 in cash; that the defendant received this sum and agreed 
to repay the same to him on his order; that the defendant misappropri- 
ated the whole sum on April 29, 1947; and that his demands for payment 
of said sum have been refused. A second cause of action, for money 
had and received, was included. The court found against the plaintiff 
on all of his allegations, except as to a demand, and found that the de- 
fendant was not indebted to him in any amount, for money had and 
received, or otherwise. The plaintiff has appealed from the judgment. 


Most of the facts are undisputed. On April 25, 1947, the appellant’s 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §398. 
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wife had $4561.64 in a checking account in the Fontana Branch of this 
bank. On that day, she signed and left with someone at the-Matthews 
Real Estate office a check for $2000 with the name of the payee left in 
blank. About noon on April 26, 1947, she gave to this bank a stop- 
payment order describing a check drawn by her “Dated 4-25-47 For 
$2000 Favor of Matthews Real Estate.” 


On April 28, 1947, she and the appellant went to this bank and to 
an employee whose duty it was to sell bonds and who had nothing to 
do with receiving deposits. She purchased $2061.64 worth of bonds, 
giving her check for that amount, which was on that day charged to 
her account, leaving a balance of $2500. Mrs. Hansen told this em- 
ployee that she wanted to close her account and open another for her 
husband. He told her there was no reason to take the cash when she 
wanted to open another account, and suggested that she give the 
appellant a check. She gave the appellant a check for $2500 and they 
went together to another employee for the purpose of opening an account 
in his name. The appellant endorsed this check and gave it to this 
teller, who prepared a deposit ticket for $2500 in the name of the 
appellant and gave him a pass book. Both the deposit ticket and 
pass book disclosed that the deposit consisted of a check, and not cash. 
This $2500 check was never charged against the account of Mrs. Hansen. 
It clearly appears that the teller who received this deposit was not told 
that Mrs. Hansen desired to thereby close her account. And there is 
no evidence that she told the employee from whom she bought the 
bonds that her purpose in closing her account was to prevent the pay- 
ment of an outstanding check. 


On April 29, 1947, the check for $2000 first above described, in which 
the name of Fred L. Crank had been inserted as payee, was presented 
to the bank and paid, and the amount charged to Mrs. Hansen’s account 
leaving a balance of $500. On the same day, the check for $2500 de- 
posited by the appellant was dishonered, the provisional credit in 
appellant’s account was cancelled, and notice thereof was duly given. 


It thus appears that Mrs. Hansen issued two checks against her 
account; that she failed to give a valid stop payment order on the first, 
Sec. 3265g, Civ. Code; that the second was deposited by the appellant; 
that before it was processed and the amount charged to Mrs. Hansen’s 
account, the first check was presented, paid and charged; and that her 
account was then insufficient to cover the second check. The question 
presented is whether it must be held, as a matter of law, that the bank 
violated its duty to the appellant by not charging the $2500 check to 
Mrs. Hansen’s account before the $2000 check was presented and paid. 


The appellant contends that the evidence does not support the find- 
ings and judgment. It is argued that the evidence shows that he 
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actually deposited $2500 with the bank on April 28; that an employee 
of the bank advised Mrs. Hansen to handle the matter this way instead 
of withdrawing that sum in cash; that the employees of the bank knew 
that she wanted to close her account to prevent payment of the $2000 
check; that the $2500 check, being presented first, was entitled to 
priority; and that the bank is estopped to deny that this was a cash 
deposit. It is further argued that section 16c of the Bank Act, Deering’s 
General Laws, Act 652, does not give the bank another day in which to 
determine whether a check is good, but merely gives it that time for 
giving notice when a check is found not good. Cases are cited stating 
that a bank has until the close of banking hours of the day of the deposit 
in which to act, but these cases were decided prior to the amendment 
of section 16c in 1943. 


It appears conclusively and without conflict that appellant’s deposit 
was made by check and not in cash. From the preponderant evidence, 
which must be accepted in support of the judgment, it appears that 
the teller who entered this deposit was not told of any desire on the 
part of Mrs. Hansen to close her account. Not only was no estoppel 
pleaded, but there is nothing in the evidence which establishes an 
estoppel in favor of the appellant, or which requires that the deposit 
of the $2500 check be treated as a cash deposit. It seems to be settled 
in this state that a drawee bank owes no duty to the payee of a check 
to honor or pay the check. Sneider v. Bank of Italy, 184 Cal. 595, 194 
P. 1021, 12 A. L. R. 993; Marble Co. v. Merchants’ Nat. Bank, 15 Cal. 
App. 347, 115 P. 59. A check does not of itself operate as an assign- 
ment of the funds. Civ. Code, Sec. 3265e; Arnold v. San Ramon Valley 
Bank, 184 Cal. 632, 194 P. 1012, 13 A. L. R. 320. Any liability of the 
respondent to the appellant must be based upon their depositor relation- 
ship; upon whether the check was received provisionally for collection 
or as an immediate creation of a debt owed to the appellant. The 
deposit being a check, and not cash, it seems clear that it was a credit 
transaction and governed by section 16c of the Bank Act. That section, 
so far as material here, provides that any credit allowed by a bank for 
any check drawn on that bank or on another bank or another branch 
of the same bank, shall be provisional only, subject to final payment 
and to receipt by the bank allowing such credit of the actual money; 
provided further, “that any check ... drawn on... the same bank 
... Shall either be found good . . . or notice of dishonor duly sent, at or 
before the end of the next succeeding business day.” 


As we read this section, it provides that a bank accepting such a 
check for deposit gives a provisional credit only, subject to the check 
being paid (or charged against the account on which it is drawn) and 
the proceeds placed in the deposit representing the credit, with the 
further proviso that where the check is drawn on the same bank it 
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must either be found good (by making the proper charge or book 
entry) or notice of dishonor given at or before the end of the succeed- 
ing business day. This gives the bank that time in which to determine 
whether to accept or reject the check so deposited and in which to make 
the necessary charge on the account on which the check was drawn, 
thus making collection of the check and removing the condition from 
the credit. Logically and practically, a bank must have a reasonable 
time to act in such a matter. Otherwise, another teller might pay 
another check before the receiving teller could complete the transaction 
and make the proper charge, even though both tellers had gone to look 
at the drawer’s account before they acted. Section 16c seems to recog- 
nize this and to fix a reasonable time within which the bank must act 
on the provisionally deposited check. If a bank acts within the time 
thus allowed and rejects the check which was accepted provisionally it 
cannot, under the statute, be held liable to the payee of the check 
merely because another check on the drawer’s account happened to 
have been cashed in the meantime. In the absence of fraud or inten- 
tional wrongdoing, and there is no evidence of any such thing here, 
we think the provisions of section 16c are controlling. The result of 
which the appellant complains was made possible by the careless acts 
of Mrs. Hansen, and the blame should not be placed on the bank, in 
disregard of the statute. On the record before us the respondent bank 
is not chargeable with the loss, if it be assumed that a loss was suffered. 


The judgment is affirmed. 
GRIFFIN and MUSSELL, JJ., concur. 


What Constitutes Unreasonable Delay In Presentment 
of Note 


Patchogue Bank v. Ambrose, New York Supreme Court, Appellate Division, 
101 N. Y. Supp. (2d) 979 


Endorser could not be charged on demand note where note was 
not presented for payment until two years after it was made and no 
payments on note had been made during the year preceding the date 
note was presented. 


MEMORANDUM BY THE COURT—In an action against the 
endorser of a demand promissory note, judgment for plaintiff reversed 
on the law and a new trial granted, with costs to abide the event. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $1313. 
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The note was made August 13, 1947. It was presented for payment 
on July 8, 1949. Assuming that it was to have been paid at the monthly 
rate of $236.11, there was default for the first three months of 1948, 
and payment thereafter of an unexplained large sum in July, 1948, 
with nothing at all paid thereafter during the period of one year to 
time of presentment. In the absence of circumstances showing diligence 
on the part of the holder and a fair opportunity to the endorser to 
protect himself, and bearing in mind the fact that the burden of show- 
ing a reasonable length of time was on the plaintiff, the facts, in so far 
as disclosed at the trial, do not warrant the conclusion that the note 
was presented within a reasonable time, within the meaning of section 
131, Negotiable Instruments Law. The pleadings and the contention 
of the defendant at the trial show that any technical deficiencies in the 
certificate of protest were waived. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Commissions of Successor Trustee 


In re Title Guaranty and Trust Company, N. Y. Supreme Court, 
Special Term, 125 N. Y. L. J. 476 


Trust instrument provided that during the life of the trust the 
trustee’s compensation was not to exceed the rate provided by statute 
in 1927. In an action to have a successor trustee appointed, the re- 
signing trustee sought a construction that the provision permitted a 
successor trustee to receive the statutory rates from time to time. The 
court considered the fact that the successor would decline the trust 
unless such a construction were adopted and allowed the prevailing 
stautory commissions. 


Recovery by Trustee of Bond Premium Held Not Income 


Attorney General’s Opinion, Nebraska, January 27, 1951 


A premium realized on the sale of U. S. government bonds, or other 
trust properties is to be considered as principal and may not be credited 
against income. 


Procedure for Administration of Absentee Presumed Dead 


National Bank of Commerce of Seattle v. McDonald, Washington Supreme 
Court, 137 Washington Decision 372 


Where there is not sufficient evidence from which probate court could 
find that absentee was dead, administrator must proceed under absentee 
statute authorizing a provisional distribution but requiring distributees 
to post security for protection of absentee if he should be alive. Such 
procedure is necessary since surety upon an administrator’s bond does 
not protect absentee whose estate has been distributed while he is in 
fact alive. 
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Will Construed Against Enlargement of Gift of Income to 
Pay Taxes 


Sneed v. Pool, Texas Court of Civil Appeals, No. 6014 


A codicil to testator’s will provided: 

“I do hereby give and bequeath to my beloved wife . . . the sum 
of Fifteen Thousand ($15,000.00) Dollars per year, to be paid to her 
by my Executors and Trustees out of my estate as a fixed charge and 
before the distribution and payment of the net income of my estate as 
in my said Will provided.” 

The wife strenuously contended that this provision meant she was 
to be compensated from the estate for taxes paid on account of the 
annual $15,000 payments. The court said no. 


Effect of Death of Widow on Right to Waive Husband’s Will 


Gowing v. Laing, New Hampshire Supreme Court, No. 3968 


The right of a widow to elect to take against the will of her husband 


does not survive to widow’s executor after her death. 


Bank’s Time Certificates As “Cash” 


Thompson v. Thompson, Texas Supreme Court, No. A-2776 


Testator gave his three children “all cash money that may be on 
hand at the time of my decease.” The court held that time certificates 
of deposits issued by a bank and owned by the testator did not pass to 
the children under this provision. 


Bank’s Renunciation of Trusteeship Precludes Later Appointment 


Estate of Chapman, Wisconsin Supreme Court, February 6, 1951 


A bank was nominated by the testator as his trustee. The court 
held that when the bank renounced the appointment, it could not 
claim to be testator’s nominee after the death of the trustee appointed 
by the court. 
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Error in Will Leaves Legatee $693 Shy 


In re Arrington, New York Surrogate’s Court 


A testator bequeathed to his mother “The Sum of Two Thousand 
Seven ($2700) Dollars.” The question was had the word “hundred” 
between the word “seven” and the figure $2700” been omitted or 
had the “7” been misplaced in the figure “2700”. The court found 
that there was no extrinsic evidence of the amount intended by the 
testator and that the rule for negotiable instruments that the words 
shall control did not apply generally. The court therefore felt con- 
strained to hold that the mother took the lesser amount, $2007, since it 
was certain that the testator intended to give her at least that amount. 


Extrinsic Evidence to Show Ambiguity 
Mitchell v. Merriam, U. S. Court of Appeals, District of Columbia, 
February 23, 1951 


Where testatrix’s will left property “to my nephew, Edward A. 
Mitchell” and testatrix had a nephew, named Edward A. Mitchell and 
a grandnephew named Edward A. Mitchell, Jr., extrinsic evidence was 
admissible to show that testatrix meant her grandnephew. 


Validity of Antenuptual Agreement Releasing Statutory Rights 


Estate of Neis, Kansas Supreme Court, 170 Kans. Rep. 254 


By an antenuptual contract a prospective wife may validly release 
her rights on the death of the prospective husband to her statutory 
allowance of personal property, but notwithstanding agreement to the 
contrary she is entitled to her homestead rights. 


Presumption of Revocation of Will 


Hoff v. Armbruster, Colorado Supreme Court, No. 16,347 


Where evidence showed that will was last seen in possession of de- 
cedent and after her death such will could not be found it was held that 
there was a presumption that decedent had destroyed the will with the 
intent to revoke it. 
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“Investments” Better Word Than “Securities” 


In re Katte, New York Surrogate’s Court, 125 N. Y. L. J. 713 


Provision in trust conferring upon trustees the power to invest in 
“such securities as may be proper for the investment of trust funds 
under the law of the State of New York” does not exclude investments 
made eligible by the 1950 New York investment statute. In view of 
other provisions in the will the court held that the word “securities” 
did not mean “secured obligations” as formerly construed by the New 
York courts. 


Adopted Child — Inheritance Rights Outside State of Adoption 


Greaves v. Fogel, N. J. Superior Court, No. A-846-49 


A child adopted under the laws of Pennsylvania held a lawful child 
entitled to inherit his parent’s New Jersey land upon the parent’s death 
intestate. 


Accumulation for Duration of War — Construction 


Schaffer v. Oldak, N. J. Superior Court, No. C-1048-50 


Testator created a trust on which the income was to be accumulated 
“for the duration of the present war.” The court held that the testator, 
when speaking of the duration of the war, contemplated the cessation 
of hostilities and not the formal treaty of peace and when the fighting 
ceased there would be no further accumulation of income. 


Compensation of Administratrix 


In re Branor, New York Surrogate’s Court, 125 N. Y. L. J. 371 


Where administratrix resided in the county in which estate was 
administered she was not entitled to reimbursement from the estate 
either for carfare or for time lost from work, but was restricted to 
statutory commissions. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Income Tax: Trust Entitled to Deduction Notwithstanding 
Beneficiary’s Power to Appoint Corpus By Will 


Meier v. Commissioner, U. S. Tax Court, 16 T. C. No. 53 


Where beneficiary of trust was entitled to income for life and pos- 
sessed a general power to appoint the principal on her death, trust and 
not beneficiary was entitled to deduction for a loss chargeable to the 
corpus. The court said in part: 


It is beyond dispute that a trust estate is a distinct tax entity... . 
However, where a grantor retains such powers of revocation and control 
as to constitute him still the virtual owner he has been held to be taxable 
on the income of the trust under section 22 (a), Internal Revenue 
Code. ... This doctrine has been extended to include others than the 


grantor where such others have power to appoint the corpus to them- 
selves, or have such control as would render the grantor taxable. .. . 
Under these circumstances the taxpayer is allowed such deductions with 
respect to the corpus as he would have been allowed had the trust 
been created.... 


While petitioner, as donee of the testamentary power of appointment 
has as full control over the property upon her death to dispose of it by 
will as if she had been the owner, it does not follow that she possesses 
such control during her lifetime as would be equivalent to full owner- 
ship. ... Furthermore, the fact that she has exercised the power in 
favor of her own estate does not enhance her position with respect to 
the trust assets, nor give her any more attributes of present ownership. 
In short, having in mind the broad powers possessed by the trustee 
under the trust, it cannot be said that petitioner is able to exercise such 
control over the corpus as to justify disregarding the separate taxable 
entity of the trust and to warrant taxing her under secion 22 (a), supra, 
on the income of the trust as the virtual owner of its assets. Therefore, 
it does not appear that she would be entitled to deduct the losses 
sustained by the trust... . 


Petitioner also argues that, since the 1942 amendment of the Internal 
Revenue Code, the trust corpus which is subject to her general power 
of appointment has become a part of her estate for estate tax purposes, 
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and that this indicates the intent of Congress that the property should 
be part of her estate for purposes of both the income tax and the estate 
tax. The claimed consequence does not necessarily follow. Such an 
important matter would not be left to inference or conjecture. So to 
interpret the estate tax law would take us beyond the field of con- 
struction or interpretation into the field of legislation. 


Trustee with Power to Distribute Income to Self Taxable on Trust 
Income Paid to Trustee’s Mother 


Oppenheimer v. Commissioner, U. S. Tax Court, 16 T. C. No. 64 


Taxpayer's father created a trust of which taxpayer was one of two 
trustees. Taxpayer, as trustee, had power in her absolute discretion 
to designate persons in a stated group who would receive the income. 
Taxpayer was among those persons. Although in fact the income was 
paid to the taxpayer’s mother, it was held taxable to taxpayer under 
I. R. C. 162 (c). 


Estate Tax: Transfers with Reversion Retained Under §811 (c) 


Estate of Hibbs v. Commissioner, U. S. Tax Court, 16 T. C. No. 66 


The decedent created two inter vivos trusts in 1928. Decedent 
had the first life estate in one trust and a second life estate in the 
other. Both trusts terminated at the end of the life estates and were 
payable to various remaindermen and their issue. Held that Com- 
missioner had not maintained burden of showing that decedent had a 
reversion or possibility of a resulting trust on his death under § 811 (c). 
The opinion of the court contains a useful statement of the history and 
present law on reversionary iterests: 


“It should be noted at the outset that we are here concerned only 
with the possibility of a reversionary interest arising by operation of 
law as opposed to such an interest arising by the express terms of the 
instrument of transfer. Helvering v. Hallock, 309 U. S. 106, held that 
where there was an expressly retained reversion in the instrument of 
transfer, the property so transferred was includible in the decedent’s 
gross estate under section 811 (c) of the Code as a transfer to take 
effect in possession or enjoyment at or after death. The respondent’s 
regulations promulgated subsequent to that decision interpreted the 
Hallock doctrine to include reversions arising by operation of law. 
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Decisions subject to the Hallock case were largely controlled by the 
degree of remoteness of the reversion present or whether such a reversion 
was intended by the transferor. Estate of Spiegel v. Commissioner, 335 
U. S. 701, resolved this question holding that the degree of remoteness 
of a reversion was immaterial and that the bare existence of a reversion 
by operation of law, regardless of the grantor’s intent, was sufficient 
to bring the transferred property within the gross estate. After the 
Spiegel case and its companion case Commissioner v. Estate of Church, 
335 U. S. 632, Congress amended section 811 (c) with P. L. 378, 81st 
Cong. (1949) undertaking to limit, in part, the application of those 
cases. Section 811 (c) (2) of the Code as added in 1949, provides that 
a transfer shall not be within the purview of section 811 (c) as a transfer 
intended to take effect in possession or enjoyment at or after death 
“unless the decedent has retained a reversionary interest in the property, 
arising by the express terms of the instrument of transfer and not by 
operation of law, and the value of such reversionary interest immediately 
before the death of the decedent exceeds 5 per centum of the value of 
such property.” Section 7 (b) of P. L. 378 provides, however, that the 
amendments thereby made “shall be applicable with respect to de- 
cedents dying after February 10, 1939.” ... 


Inheritance Tax — Gift to Alumnae Association Tax Free 


New England Trust Co. v. Commissioner of Corporations and Taxation, 
Massachusetts Supreme Judicial Court, February 23, 1951 


A bequest to the Alumnae Association of Smith College was held to 
be exempt from inheritance taxes as a bequest for the use of an educa- 
tional institution. The court found that the only purpose underlying 
the activities of the Association was the maintenance development, and 
advancement of learning at Smith College. 


Gift Tax — Statute of Limitations 


Peters v. Alsup, U. S. District Court, Hawaii No. 935 


Taxpayer, in 1935, returned the sum of $41,763.87 as gifts made in 
that year, and claimed this amount as exemptions and paid no tax. 
In 1943, taxpayer made additional gifts and in computing the amount 
of the tax due Commissioner challenged the valuation placed by tax- 
payer on the 1935 gifts. Held that the three year statute of limitations 
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precluded the Commissioner from assessing a tax for the year 1935, but 
did not bar him from determining an additional tax on the gifts made 
in 1943 on the ground of an undervaluation of the 1935 transfers. 


Gift Tax Annual Exclusion on Transfer to Minors 


John E. Daniels v. Commissioner, U. S. Tax Court, 9 T. C. M. No. 21441 


Taxpayer made gifts of stock to his three minor grandchildren. The 
stock was transferred to the children, but taxpayer’s gift tax return 
stated that transfers had been made to his son in trust for the children. 
On the same day that the gifts were made the son executed a trust 
instrument stating that he held the shares in trust for the minor grand- 
children who were to receive the principal on reaching twenty-one. Not- 
withstanding these facts the court held that the taxpayer had not 
made gifts of future interests and therefore was entitled to the annual 
gift tax exclusion for each grandchild. 


Estate Tax — Decedent’s Retention of Power to Change Trustee 


Wilson v. Commissioner, U. S. Court of Appeals, Third Circuit, No. 10351 


Decedent created a trust for his two children in 1937. He was not 
trustee and had relinquished all power to amend, alter, or revoke the 
trust, but had retained the power to change the trustee. The trustee 
was empowered in his absolute discretion to pay additional principal 
and interest for educational needs, because of illness, or other good 
reason. The court held that the corpus of the trust was not includible in 
decedent’s taxable gross estate on his death in 1945. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Bank Lending and Inflation 


CCORDING to Roy L. Reier- 

son, Vice President of the 
Bankers Trust Company of New 
York, bank loan expansion is not 
likely to be a formidable problem 
this year. While business loans 
may show some increase during 
1951, the big rise has probably 
already been witnessed, and any 
further expansion in this area is 
likely to be closely related to the 
defense effort. During the first 
half of this year, liquidation of 
commodity loans and some inven- 
tory loans should tend to offset 
further demands for working capi- 
tal and other purposes. 

During the latter half of the 
year, it is anticipated that direct 
controls over the economy are 
likely to be in existence, the effect 
of which will help restrain loan 
advances as well as the curbing 
of loans for non-defense purposes; 
this will tend to offset the seasonal 
rise in loans. 

Mr. Reierson points out that 
there are major differences of 
opinion regarding the inflationary 
effects of business loans, which re- 
volve around matters of relative 
importance and emphasis. Even 
under normal conditions, it is ob- 
served, there is a close similarity 
in the movements of business in- 
ventories, commodity prices and 
business loans. Business inven- 
tories tend to expand when busi- 


ness is rising, and part of such 
expansion is financed by bank 
borrowings. An increase in busi- 
ness loans expands the money 
supply and provides the borrowers 
with funds with which they may 
compete for scarce materials. Ac- 
cordingly, if liberal lending policies 
facilitate inventory hoarding in a 
time of shortage, the effect is a 
rise in prices. In this sense, such 
loans are inflationary. 


On the other hand, it is noted, 
the major responsibility for the 
inflationary conditions that have 
prevailed in our economy over the 
past decade cannot be ascribed to 
business loans. There has been an 
overemphasis on the credit aspects 
of inflation, and particularly on 
the alleged contribution of bank 
lending to inflationary pressures. 
‘The postwar years,” states Mr. 
Reierson, “provide an interesting 
example of this economic myopia.” 


It is true that, in the past, there 
were times when bank credit 
contributed to speculative excesses 
and inflation in the prices of com- 
modities, real estate, and securities. 
But our postwar inflation, it must 
be remembered, was not a specula- 
tive spree financed by abuse of 
bank credit; it originated in basic 
forces permeating the entire econ- 
omy. Following the end of the 
war, the inflationary pressures re- 
flected the general shortages and 
scarcities that prevailed; the large 
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POLK'S 


BANKERS ENCYCLOPEDIA 


and widely distributed liquid assets 
which arose out of financing the 
second World War and which con- 
tributed to high postwar consumer 
spending; and, in addition, the in- 
flationary policies pursued by the 
Government in its agricultural price 
support programs and its loan 
and guarantee operations, notably 
in the field of housing. To these 
may be added a condition of full 
employment, as well as repeated 
rounds of wage increases and other 
additions to industrial costs. 


Therefore, states Mr. Reierson, 
the price inflation which followed 
the breakdown of price controls in 
1946 was largely an inevitable 
adjustment to the higher money 
supply and vastly increased hold- 
ings of liquid assets which arose 
out of World War II. Under such 
conditions, the prohibition or re- 
striction of business loans would 
have had no significant effect on 
the postwar price rise. As a mat- 
ter of fact, such a loan policy 
might conceivably have slowed the 
expansion in industrial production 
which was necessary to meet ex- 
isting shortages. Absent was any 
significant use of bank credit for 
speculative business purposes, and 
the postwar inflation started to ebb 
in 1948 without a credit crisis. 


More recently, the sharp in- 
crease in prices since the outbreak 
of the Korean episode was a war- 
scare phenomenon; credit controls 
could not have prevented the en- 
suing price rise. Striking price 
rises in certain raw materials can 
be explained by the expectation 
of reduced supplies in the face of 
a greatly expanded military pro- 
gram. Consumers were able to go 
on a spending spree because of 
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large holdings of liquid assets and 
high levels of personal incomes; 
the effect of this spending spree 
was a sharp rise in business orders. 
Furthermore, there was a barrage 
of news releases emanating from 
Washington which forecast price 
control in the near future; these 
did not, to say the least, dis- 
courage business from raising its 
prices before the “freeze.” And in 
other instances, wage increases 
contributed to higher prices. 


Although specific information 
is not available, a substantial 
segment of the sharp rise in busi- 
ness loans in the later half of 1950 
presumably reflected inventory 
accumulation. However, it would 
be unrealistic to assign major, or 
even material, responsibility for 
higher prices to this factor. All of 
the experience of recent years, de- 
clares the Bankers Trust Company 
executive, strongly indicates that 
business loans can hardly be re- 
garded as a really significant in- 
flationary factor. 

The opinion is expressed that 
underlying inflationary forces are 
likely to continue to prevail. The 
reasons stated are: a rising defense 
budget; lack of economic realism 
in fiscal and taxation policy; the 
necessity for expanding our pro- 
ductive capacity to its utmost; the 
rising levels of personal income in 
the face of a declining volume of 
consumer goods; the political power 
of the labor unions and the agri- 
cultural bloc. And these forces, it 
must be emphasized, are much too 
powerful to be checked by credit 
policy. 

Of course, as Mr. Reierson re- 
marks, this does not mean that we 
may ignore the problems of lend- 
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ing and credit policy in a period of 
inflation. To be sure, bank lend- 
ing standards need to be tightened 
and not relaxed. Such a program 
would tend to prevent bank credit 
from adding to the abundance of 
inflationary pressures already in 
existence. However, credit policy 
designed to restrain bank lending 
must not prevent the banks from 
continuing to play their important 
role in meeting the credit needs of 
American business. 


In summary, business loans are 
of minor importance in explaining 
current inflationary movements of 
prices; available credit measures 
are a relatively modest and in- 
effective protection against the 
evils of inflation. But reliance on 
harsh and restrictive credit con- 
trols does not give the answer to 
the problem of inflation; in fact, 
such controls may hinder business 
enterprise in attaining the all- 
important goal of expanding pro- 
duction. 


“The Coming Wave 
Of Defense Dollars” 


Under the above caption, a 
recent bulletin of the Federal Re- 
serve Bank of Chicago calls atten- 
tion to the rising cost of Govern- 
ment expenditures and its relation- 
ship to business activity. Up to 
the end of 1950, it is observed, 
Government spending played only 
a minor direct role in the rise in 
total activity. The current year, 
however, will bring a dramatic 
change, since Government spend- 
ing for defense will increase sharply 
within the next few months. 

‘According to the President’s 
Budget Message, cash outlay for 
defense and foreign aid programs 
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for the fiscal year ending June 30, 
1951 will total $25.7 billion; this is 
slightly more than half the total 
Federal cash budget and is 50 
per cent above the previous year. 
But nearly double the 1951 outlay 
—a figure in excess of $48.6 billion 
—is scheduled for cash expendi- 
tures during the 1951-52 fiscal 
year. 


Short-term impact upon the 
economy, it is noted, will be even 
greater than the estimated cash 
expenditures suggest. This is be- 
cause actual cash expenditures 
have thus far lagged a good deal 
behind increases in appropriations, 
due to difficulties involved in plan- 
ning detailed programs, converting 
and constructing plants, and es- 
tablishing administrative organ- 
izations. But as these delays are 
overcome, actual Government cash 
outlays for defense, on an annual 
rate basis, will start to run con- 
siderably higher than the pub- 
lished annual expenditure figures. 
A rapid rise in cash spending for 
defense should be witnessed this 
spring; by the close of the 1951 
fiscal year, total Federal cash out- 
lays, again on an annual rate basis, 
may approach the peak yearly 
expenditure attained during World 
War II. 


In addition to the above, and in 
anticipation of later Government 
purchases of finished products, 
business will be making a growing 
volume of expenditures during 1951 
for defense facilities. The placing 
of Government contracts and 
other commitments, it is pointed 
out, will increase more rapidly 
than actual Federal expenditures. 
Furthermore, it will be the basis 
for sizable business expenditures 
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to acquire capital goods and to 
meet other costs incurred in the 
production of defense items. 

“The large and accelerating 
growth in spending,” states the 
Chicago Reserve Bank, “will be 
accompanied by continued growth 
in personal incomes as_ prices, 
output, employment, working 
hours, and wage rates increase. 
For both consumers and business, 
the threat of increasing relative 
shortages in materials will continue 
to aggravate their desires to use a 
major portion of their available 
funds in acquiring goods. With 
the expansion of production limit- 
ed ... the inflationary gap be- 
tween total demand and _ total 
output is certain to widen rapidly 
in the immediate future.” 


The Banker, the Accountant, 
and the Financial Statement 


Writing in the March issue of 
the Journal of Accountancy, Ralph 
L. Stauffer discusses “What Bank- 
ers Would Like to Find in Audit 


Reports Submitted for Credit 
Purposes.” It is fortunate that 
Mr. Stauffer, who is Chairman of 
the Committee on Cooperation 
with Credit Grantors of the Ameri- 
can Institute of Accountants, is 
of a literary frame of mind. Other- 
wise, his timely comments, like so 
many other interesting opinions, 
would never have appeared in 
print. And this would have been 
particularly regrettable since so 
little has been published on the 
topic. 

A great many bankers, declares 
Mr. Stauffer, feel that it is the 
duty and responsibility of the cer- 
tifying accountant to anticipate 
and include in the audit report all 
the information the banker might 
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want or might think he wants. 
On the other hand, as the AIA 
official notes, the auditor’s primary 
objective is to perform an audit 
meeting the qualitative standards 
of the profession and to report 
thereon in accordance with the 
generally accepted standards of 
reporting. Such standards, natu- 
rally, require disclosures sufficient 
to eliminate any misleading infer- 
ences or erroneous conclusions that 
might otherwise be drawn in the 
absence of such information. 


However, since the auditor’s 
ultimate objective is the expres- 
sion of an opinion based on ob- 
jective standards, he does not 
construe any disclosures over and 
above these minimum require- 
ments as germane to his report. 
In addition, another difficulty is 
encountered; much of the addi- 
tional information that the banker 
wants might be extremely difficult 
to satisfactorily audit within the 
limits of reasonable cost. 


Therefore, states Mr. Stauffer, 
“If the bankers require and want 
additional information, it seems 
reasonable to consider that it is 
their responsibility to arrange for 
its presence in the audit report. 
This imposes no great hardship or 
inconvenience on them. It only 
requires that they present the 
matter fairly to their borrowers 
and they will not meet the resist- 
ance they so earnestly talk about. 
It seems obvious that a concerted 
effort by all bankers to secure 
adequate audit reports should hurt 
no one bank in the long run and, 
therefore, this effort should be 
directed toward educating their 
borrowers on the value of adequate 
audit reports for credit purposes.” 
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Nevertheless, apart from the 
above controversial area, Mr. 
Stauffer performs a distinct ser- 
vice in listing thirty-seven points 
that bankers would like to see 
covered in audit reports. Included 
are both conventional items and 
supplementary disclosures which 
are helpful in the granting of 
credit. Among them are a break- 
down of the age of trade receiva- 
bles, a summarization of account 
concentrations, a statement of con- 
tingent liabilities with respect to 
purchase commitments, informa- 
tion with respect to provisional 
rebates and discounts, and many 
other elaborations of importance. 


A detailed review of these thirty- 
seven items is contained in Mr. 
Stauffer’s article, which is valuable 
reading for the bank credit man. 


Sixteenth Edition 


BREBAN’S 


Interest 
Tables 


For more than seventy-five years this 
book has been a prime tool of bankers. 
Now available in a handsome and dur- 
able binding, it shows at a glance the 
interest on any sum from one to ten 
thousand dollars, for any number of 
days from one to three hundred sixty- 
six, at from 8 to 24 per cent. $4.50 
y=== USE THIS COUPON ===" 


i BANKERS PUBLISHING CO. 
I 465 Main St., Cambridge 42, Mass. 


Please send me copy (ies) of BRE- 
BAN’S INTEREST TABLES @ $4.50. 
Check enclosed. 


City & State 





CUST ACCOUNTING 
fr HANo 


Prepared by a Committee of the Denver 
Conference of the National Association 
of Bank Auditors and Comptrollers 


This new manual is the result of studies 
made by the Denver Conference of the 
NABAC, It fills a long-felt need for cost 
accounting procedures that can be em- 
ployed by banks of all sizes enabling them 
to make intelligent comparisons with one 
another. All operations are illustrated by 
exhibits with cost accounting figures set up 
on them. 


Part one deals with departmental income 
and cost determination while part two is 
concerned with transaction cost determi- 
nation. 


The adaptability of the system proposed 
makes this book genuinely useful to all 
banks both large and small. 


PRICE $4.00 DELIVERED 


Cp OO 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Massachusetts 
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IF SOMEONE IN YOUR FAMILY HAD CANCER, you would do anything 
... everything that would help. And today there is so much 
that you can do to help. 


ces 


Doctors can now cure half of those who develop cancer if the disease is 
diagnosed in its early stages. Yet in 1950 some 210,000 families lost a 
father, a mother or a child to cancer. 

We need more research, more life-saving education, more training for 
scientists and physicians, more equipment, more services for those al- 
ready stricken with the disease. We all must help. Any contribution is 
welcome, but the fight against this major threat deserves major support: 
dollars—tens—twenties—hundreds of dollars. Will you help? 


AMERICAN CANCER SOCIETY 





The bonds William and J bought 


for our country’s defense 


helped build a house for us! ‘ 


HOW U. S. SAVINGS BONDS PAID OFF 
FOR MRS. ROSE NYSSE OF BRISTOL, PA. 


““There’s no surer way to have a 
house and garden of ‘your own 
than to save for it through U. S. 
Savings Bonds and the Payroll 
Savings Plan,” says Mrs. Nysse. 


Mrs. Rose Nysse says, “In 1942 I 
joined the Payroll Savings Plan at 
the Sweetheart Soap Co., buying a 
$100 United States Savings Bond 
a month. It’s really the perfect sav- 
ing method!” 


“William and | have’ saved $8,000 
altogether, just with U. S. Savings - 
Bonds. Bonds alone made the $5,000 
down payment on our house and it’s 
bonds that will provide comfort for 
us when we retire.” 


You can do what the Nusses are doing -‘the time to startis now! 


Here’s how you can turn your 
plans into reality, just as the 
Nysses are doing. Today—start 
a safe, sure saving program by 
signing up for U.S. Savings Bonds 
through the Payroll Savings Plan 


where you work or the Bond-A- 
Month Plan where you bank. 
Even very small sums, saved sys- 
tematically this way, will provide 
the cash reserve you need to make 
your dreams come true. 


FOR YOUR SECURITY, AND YOUR COUNTRY’S TOO, SAVE NOW— 
THROUGH REGULAR PURCHASE OF U. S. SAVINGS BONDS! 


Your government does not pay for this advertisement. It is donated by this publication 
§ in cooperation with the Advertising Council and the Magazine Publishers of America 
; as a public service. 
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